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PURPOSE 


The purpose of this Association shall be to bring into close contact by association and communica- 
tion lawyers, barristers and solicitors who are residents of the United States of America or of any of its 
possessions or of any country in the Western Hemisphere, who are actively engaged wholly or partly in 
the practice of that branch of the law pertaining to the business of insurance in any of its phases or to 
Insurance Companies; to promote efficiency in that particular branch of the legal profession, and to 
better protect and promote the interests of Insurance Companies authorized to do business in the United 
States of America or in any country in the Western Hemisphere; and to encourage cordial intercourse 
among such lawyers, barristers and solicitors, and between them and Insurance Companies generally. 
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I COME AS beggar;—for this is an appeal. In these fund raising days 
may I hasten to add that this is not an appeal for alms nor for an 


additional invasion into your hard earned “net”. This is an appeal on 
behalf of YOUR JOURNAL. 


By virtue of its proper and efficacious use the Journal is a medium 
which exerts a resounding and beneficial influence upon the legal, social 
and economic problems besetting our way of life. By reason of its wide 
distribution, the Journal finds its way into a great many communities 
and leaves its indelible mark evidencing the progress of the insurance 
industry. As the recorded voice of your organization, it merits and re- 
quires your tangible aid and assistance. 


I was indeed impressed and deeply touched by the numerous expres- 
sions of good wishes at the close of the most successful meeting at The 
Greenbrier. So many were kind enough to say, in words or substance,— 
if there be anything we may do, please call on us and we shall do our best. 

I now gratefully accept those gracious offers and I ask you to fulfill 
your word by an actual performance. 


You ask—What may I do? You may do this—write for the Journal. 
Generally, the material divides itself into two categories, namely, digests 
of current decisions and articles. A glance through this issue will furnish 
you with typical examples of what is required. 


Surely many of you can write a digest of any interesting case which 
recently appeared in the reporting systems. Unreported cases resulting 
in an unusual or novel ruling are especially desired. No doubt many 
members have labored in the vineyard for long hours in the preparation 
of a formidable brief. How litle time it will really take to make a synop- 
sis of your case. Oftentimes such material is easily converted into an 
article. 


Certainly some of you will be in a position to send in an article. 
Naturally, original articles are preferred, but exceptional articles are re- 
printed from time to time emanating from law schools or bar associations, 
particularly where the article may not have received nationwide distribu- 
tion. Permission to reprint should be obtained before submission to the 
Editor. Send your article or current decision to your State Editor whose 
address appears in each issue. 


It is my fervent hope that this appeal for your Journal fall not on 
barren soil. If you will only try your hand at it, the overall result will 
be most gratifying. 

Your Executive Committee knows of no better way in which you can 
further the interests of and render a real service to your Association than 
by a contribution to your Journal. 


You will have our most grateful thanks for your efforts and the glow- 
ing satisfaction of assisting not only your fellow members, but also the 
insurance industry. 


G. ARTHUR BLANCHET 
President 


ee  — 
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practice in the Commonwealth of Massachusetts 
and the State of New York; member of the firm 
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Bar Association; Fellow of the American College of 
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Hauxhurst, Inglis & Saeger, which was the prede- 
cessor firm of the present firm of Hauxhurst, Ing- 
lis, Sharp & Cull. Ist Lt. Field Artillery in first 
World War; has engaged principally in trial work, 
the greater portion of which has been in the rep- 
resentation of insurance companies; member of 
Cleveland Bar Association, Ohio State Bar Associa- 
tion and American Bar Association; Fellow of 
American College of Trial Lawyers; Married to 
M. Magdalene Daley on May 19, 1920. Four 
daughters. Member of I.A.I.C. since 1938. 


Hersert F. Dimonp, 120 West 183rd Street, 
New York 53, New York. Born Palatine Bridge, 
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Emma Margaret Dimond. Married to Helen Beat- 
rice Finnegan 1924. Received LL.B. Fordham and 
LL.M. St. Lawrence Universities. Admitted New 
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tion, New York State Bar Association, New York 
County Lawyers Association, and Catholic Lawyers 
Guild of New York. Former member of the Asso- 
ciation of the Bar of the City of New York and 
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Lawyers Club. Member of law firm Caverly, Di- 
mond, Dwyer and Lawler. Member of I.A.1.C. 
since 1942. 


Secretary-Treasurer 


A. Frank O’KELLEyY, 311 East Park Avenue, Tal- 
lahassee, Florida. Born College Park, Georgia, 
September 11, 1911; married to Louise O’Kelley; 
three children, Louise, Bob and Betsy; admitted to 
bar in South Carolina, 1935, Florida, 1936; pre- 
paratory education, Furman University, Greenville, 
S. C. (B.S., 1931) ; legal education, Furman Univer- 
sity and University of South Carolina (LL.B., 
1935) ; practiced Columbia, South Carolina, 1935- 
1937, Tallahassee, Florida since 1937; member of 
law firm of Keen, O’Kelley & Spitz; Fellow, Ame- 
rican College of Trial Lawyers, member American 
Bar Association, The Florida Bar (current Chair- 
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cuit Bar Association (former President), Tallaha- 
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both federal and state courts including U.S. Court 
of Claims. Married to Mabel Sherrod, 1927. Fel- 
low American College of Trial Lawyers; member 
American Bar; Tennessee State Bar (Chairman In- 
surance Section 1956-57); Chairman Supreme 
Court Rules Committee 1957-58; Chairman Legal 
Education and Admissions Committee 1957-58; 
member Knox County Bar Association (President 
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member National Association of Railroad Trial 
Counsel, American Judicature Society; Phi Alpha 
Delta; Holston Hills Country Club; member of the 
firm of Poore, Cox, Baker & McAuley; member of 
1.A.1.C. since 1941 except the years on the bench. 


WALTER O. SCHELL, 541 South Spring Street, Los 
Angeles 13, California. Born New Ulm, Minnesota, 
January 31, 1895; married Bibian Rives; one 
daughter, Mrs. Patricia S. Price; received LL.B. Uni- 
versity of Southern California 1916, admitted to 
practice in California in 1916; member of firm of 
Schell, Delamer & Loring; American Bar Associa- 
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County Bar Association, American Judicature Soc- 
iety, Fellow of American College of Trial Lawyers; 
member Wilshire Country Club, Jonathan Club, 
Stock Exchange Club; member of I.A.1.C. since 
1940. 


Davip L. TRessLer, 919 North Michigan Avenue, 
Chicago 11, Illinois; Vice President, Counsel, 
Claims Manager, American Mutual Reinsurance 
Company. Born Chicago, Illinois, June 4, 1908. 
University of Chicago Ph. B., 1930, University of 
Chicago Law School, John Marshall Law School 
LL.B., 1936. Admitted to Illinois Bar 1936. Mar- 
ried Jessie Adele Stemm, October 6, 1937. Four 
children: David L., Jr., Jay Howard, Barbara Adele 
and Dorothy Ann. Member of Chi Psi Fraternity, 
A.B.A., Insurance Section, Fire Insurance Commit- 
tees 1956 and 1958, Federation of Insurance Coun- 
sel, Assistant Manager of Mutual Atomic Energy 
Liability Underwriters, Ex-officio member of the 
Third Party Liability Claims Committee and the 
Physical Damage Claims Committee of Mutual 
Atomic Energy Reinsurance Pool. Member of 
1.A.1.C. since 1946. 





starting at 1:00 o'clock p.m. 


New York, for reservations. 





New York Mid-Winter Luncheon 


The seventeenth annual mid-winter cocktail party and luncheon for 
all members of the Association and their families and guests will be held 
on Saturday, January 31, at the Hotel Plaza, 59th Street and 5th Avenue, 
New York, with the reception starting at 12:00 noon and the luncheon 


As usual, notices will be mailed to all members in New York, New 
Jersey, Pennsylvania and Connecticut. Others desiring to attend should 
write to Chairman Price H. Topping, 50 Union Square, New York 3, 


Serving with Mr. Topping on the permanent committee on arrange- 
ments are Milton L. Baier and Ernest W. Fields. 
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CURRENT DECISIONS 


Recent decistuns of the courts dealing with insurance and negligence law and practice are 


included in these pages. 


Journal readers are asked to send in digests of such rulings. 
Unreported cases dealing with novel questions are especially desired. 


Members of 1.A..C. 


should submit their contributions to their State Editors. 


Edited by 
R. Harvey CHAPPELL, Jr. 
Richmond, Virginia 


DISCOVERY— 

DISCLOSURE OF INSURANCE 

COVERAGE NOT REOUIRFD 

Gallinore v. Dye, 21 F.R.D. 283 (E.D. Ill. 
1958) 

The plaintiff sought by interrogatories 
to determine whether or not the alleged 
tort feasor had automobile liability insur- 
ance. The District Court for the Eastern 
District of Illinois carefully reviewed the 
conflicting authorities on this point and 
sustained the defendant's objections to 
such interrogatories. The court held that 
the answers would not be relevant or rea- 
sonably calculated to lead to discovery of 
other relevant matters. Negligence was 
the charge against the defendant and the 
policy of insurance, if any, would not 
prove or tend to prove negligence. In dis- 
cussing the question the court observed: 


“If the plaintiff is permitted to discover 
the existence, amount and provisions of 
liability coverage under the discovery 
provisions of the Federal Rules prior to 
liability having been determined against 
the defendant, then it could logically 
follow that he should be permitted the 
same latitude in discovery of the defend- 
ant’s other assets, such as stocks, bonds, 
real estate, bank account, and in gen- 
eral the total assets of the defendant of 
whatever nature or kind. It would then, 
under cover of these rules, be possible 
for anyone to discover the assets of any- 
one else merely by filing a complaint 
against the party whose assets the filing 
party desires to know and then _pro- 
pound the interrogatories. This, wheth- 
er the party filing has a valid claim or 
has merely conjured up a claim for the 
sole purpose of determining the assets of 
the party charged. *** A more tempt- 
ing envasion of the right of privacy or 
violation of the right against unreason- 


able searches would be difficult to ima- 
gine. *** Plaintiff's case should be de- 
cided on its merits and not on the fact 
that the defendant has insurance or 
other assets, or that the defendant does 
not have insurance or other assets.” 


(Contributed by Joseph W. Griffin, Chic- 
ago, Illinois, State Editor for Illinois.) 


DISCOVERY— 
PRODUCTION OF DOCUMENTS 
NOT REQUIRED 
Dean v. Superior Court, 324 P.2d 764 
(Ariz., 1958) 

Buck sued Dean to recover damages for 
injuries sustained in an automobile acci- 
dent while a guest in Dean’s automobile. 
Pursuant to Rule 34 of the Arizona Rules 
of Civil Procedure, Buck obtained the entry 
of an order by the Superior Court requir- 
ing Dean to produce for inspection and 
copying all of the following documents: 


“1. All written statements in the posses- 
sion, custody or control of the de- 
fendant from every person who was 
or claims to have been a witness with 
respect to any matters material to 
the issues raised by the pleadings in 
this cause. 

2. All memoranda in the possession, 
custody or control of the defendant 
purporting to set forth the substance 
of any oral statements of every per- 
son who has or claims to have been 
a witness with respect to any matters 
material to the issues raised by the 
pleadings in this cause. 

3. Medical reports, X-rays, hospital rec- 
ords or other documents in the pos- 
session, custody or control of the de- 
fendant relating to the injuries to or 
physical condition of the plaintiff 
Charles B. Buck. 








October, 1958 


4. All other documents, letters, photo- 
graphs, maps, drawings or sketches 
in the possession, custody or control 
of the defendant material to the is- 
sues raised by the pleadings in this 
cause.” 


Dean filed a petition for writ of prohibi- 
tion with the Supreme Court of Arizona to 
restrain the Superior Court from enforcing 
such order. Rule 34 of the Arizona Rules 
of Civil Procedure follows the Federal 
Rules of Civil Procedure and, after review- 
ing pertinent federal cases, the Supreme 
Court of Arizona issued a permanent writ 
of prohibition against the Superior Court. 
The Supreme Court held that the Superior 
Court exceeded its jurisdiction in entering 
the order, in the following respects: the 
motion failed to designate the written state- 
ments of witnesses, and no showing was 
made that the witnesses are no. longer 
available or cannot be located or are hos- 
tile and will not furnish information or 
any reason that the information sought 
cannot be obtained elsewhere upon dili- 
gent effort; any memoranda in the posses- 
sion, custody or control of the defendant 
purporting to set forth the substance of 
any oral statement of a witness is immune 
from discovery; the portion of the order 
requiring the production of medical re- 
ports, X-rays, hospital records or other 
documents, does not adequately designate 
these items and is not predicated upon a 
showing that the same are not available to 
the movant upon the exercise of diligent 
effort; and the order is broad and sweep- 
ing in scope and fails to exclude privileged 
and irrelevant matters to the extent it is 
incapable of enforcement due to its gener- 
ality. (Contributed by Charles N. Ronan, 
Phoenix, Arizona.) 


EXCESS LIABILITY— 
FAILURE TO DEFEND AND 
FAILURE TO SETTLE 
Comunale v. Traders and General 
Insurance Company, 50 A.C. No. 17, 
page 591 (Cal., July, 1958) 

Comunale and wife were struck by a 
truck driven by Sloan and both were in- 
jured. Sloan was insured by defendant 
Traders and General Insurance Company 
under a policy with limits of liability of 
$10,000.00 for each person injured and 
$20,000.00 for each accident. Traders re- 
fused to defend the actions instituted by 
the Comunales on the ground that the 
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policy did not provide coverage and Sloan 
employed independent counsel to represent 
him. On the second day of the trial Sloan 
informed Traders that the Comunales 
would compromise the case for $4,000.00, 
that he did not have enough money to ef- 
fect the settlement and that it was highly 
probable that the jury would return a ver- 
dict in excess of policy limits. Sloan de- 
manded that Traders assume defense and 
settlement of the case which demand Trad- 
ers refused. Trial proceeded to judgment 
in favor of Mr. Comunale for $25,000.00 
and Mrs. Comunale for $1,250.00. Sloan 
did not pay the judgment and the Comun- 
ales sued Traders under a provision in the 
policy that permitted an injured party to 
maintain an action after obtaining judg- 
ment against the insured and in that suit 
judgment was rendered in favor of Mr. 
Comunale for $10,000.00 and in favor of 
Mrs. Comunale for $1,250.00 which judg- 
ment was satisfied by Traders. Mr. Co- 
munale obtained an assignment of all of 
Sloan’s rights against Traders and then 
commenced the present action to recover 
from Traders the portion of his judgment 
against Sloan which was in excess of 
policy limits. The jury returned a verdict 
in Comunale’s favor but the trial court en- 
tered a judgment for Traders n.o.v. The 
Supreme Court of California reversed the 
lower court with directions to enter judg- 
ment for Comunale on the jury verdict. 
Among other points passed on the court 
held that the decisive factor in fixing the 
extent of Traders’ liability is not the re- 
fusal to defend but the refusal to accept an 
offer of settlement within the policy limits. 
Where there is no opportunity to compro- 
mise the claim and the only wrongful act 
of the insurer is the refusal to defend, the 
liability of the insurer is ordinarily limited 
to the amount of the policy plus attorney's 
fees and costs. The court expressly dis- 
agreed with the cases that hold that there 
is no liability in excess of policy limits 
where the insurer, believing there is no 
coverage, refuses to settle the claim. (See 
State Farm Mutual Auto Insurance Com- 
pany v. Skaggs, 251 F.2d 356 (10th Cir. 
1957) and Fidelity and Casualty Company 
of New York v. Gault, 196 F.2d 329 (5th 
Cir. 1952). Therefore, held the court, an 
insurer who wrongfully declines to defend 
and who refuses to accept a reasonable 
settlement within the policy limits in vio- 
lation of its duty to consider in good faith 
the interest of the insured in the settle- 
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ment is liable for the entire judgment 
against the insured even if it exceeds the 
policy limits. 


FRAUDULENT CLAIM— 
PRISON TERM AFFIRMED 


Thorneberry v. State of Texas, 311 S.W. 
2d 858 (Tex. Crim. App., 1958) 


Thorneberry entered Tipton’s Cafe, seat- 
ed himself at a table alone and ordered a 
bowl of chili and a cup of coffee. Shortly 
after being served, he called the waitress 
and with his spoon lifted something “that 
looked like a mouse and was covered with 
chili.” The waitress called Tipton, and 
Thorneberry lifted a dead mouse with his 
spoon and said, “Is that what you serve for 
chili?” Tipton replied, “No”, and reached 
for the bowl of chili. Appellant said, “No, 
I am keeping this. Why, you can even 
smell it. It has an awful odor. Well, we 
can work this out between ourselves or we 
can go to the authorities.” Thorneberry 
then offered to “forget it” for $100.00 and 
after some discussion Tipton gave him a 
check for $75.00. Before Tipton could 
stop payment on the check Thorneberry 
already had cashed it. 


Thorneberry was indicted for swindling, 
found guilty by a jury and he was sen- 
tenced to two years in the penitentiary. On 
appeal to the Texas Court of Criminal Ap- 
peals the action of the lower court was af- 
firmed. (Contributed by J. Kirby Smith, 
Dallas, Texas, State Editor for Texas.) 


GUEST STATUTE— 
13 DAY OLD INFANT MAY BE GUEST 
Horst v. Holtzen, 90 N.W. 2d 41 
(Iowa, 1958) 


The plaintiff, a thirteen day old infant, 
was injured while a passenger in the de- 
fendant’s automobile. The _ plaintiff's 
mother had requested the defendant to 
drive the mother and the plaintiff to a 
meeting. The defendant left the automo- 
bile temporarily while picking up another 
passenger for the trip and the automobile 
rolled downhill into a building resulting 
in injury to the plaintiff. The principal 
questions involved in the appeal were: (1) 
Can an infant of so tender age be a “guest” 
within the scope of the Iowa Guest Sta- 
tute? and (2) Did the fact that the defend- 
ant left the automobile change her status 
as operator thereof so as to render the 
Guest Statute inapplicable? The Iowa Su- 


INSURANCE COUNSEL JOURNAL 





October, 1958 


preme Court held that the Guest Statute 
was applicable. An infant may be a guest 
within the scope of the Statute and the 
mere fact that the defendant was tempo- 
rarily absent from the automobile for the 
purpose of enabling another passenger to 
enter the vehicle did not cause the defend 
ant. to cease to be the operator of the ve- 
hicle. 


INSURER’S LIABILITY— 
NOT EXTENDED BEYOND 
EXHAUSTION OF LIMITS 
Alford v. Textile Insurance Company, 
103 S.E. 2d 8 (N.C., 1958) 


Through the negligence of the insured, 
Washington, the occupants of an automo- 
bile operated by Cauley were injured and 
the plaintiff's intestate was electrocuted in 
his attempt to rescue the occupants of the 
Cauley vehicle. The policy issued by the 
defendant insurer on Washington’s auto- 
mobile contained limits of liability of $5,- 
000.00 for each person and $10,000.00 for 
each accident. The claims of the occu- 
pants of the Cauley automobile were sett- 
led, the total amount paid by the defen- 
dant to such occupants being $6,825.00. 
Subsequent to settlement judgment was 
rendered in an action in favor of the plain- 
tiff against defendant’s insured in the sum 
of $25,000.00 for wrongful death and, 
following an appeal, the defendant paid 
into court the remaining portion of its 
$10,000.00 limit, namely $3,175.00 as well 
as costs. The plaintiff brought suit against 
defendant insurer to recover $5,000.00 with 
interest, this being an amount equal to the 
limit of liability under the terms of the 
policy for each person. The Supreme 
Court of North Carolina held that a lia- 
bility insurer may settle part of multiple 
claims arising from negligence of its insur- 
ed even though such settlements result in 
preference by exhausting the fund to which 
the insured party whose claim has not been 
settled might otherwise look for payment 
and a court may not require the insurer to 
pay the fund into its register for ratable 
distribution among claimants. The plain- 
tiff did not allege or offer to prove that 
the settlement of the other claims made 
by insurer were not made in good faith or 
that they were fraud on plaintiff's rights 
and such payments had the effect of ex- 
hausting the fund available on the liability 
limits of the policy to the extent of such 
payment and the balance of such fund 
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after such settlement payment was the 
limit of the insurer’s liability to plaintiff. 


PRODUCTS LIABILITY— 
NEW AND INTERVENING CAUSE 
Ford Motor Company v. Atcher, 
310 S.W. 2d 510 (Ky., 1957) 

Suit was brought against the seller and 
manufacturer of an automobile for in- 
juries sustained by a child who fell from 
the automobile when the rear door came 
open while being driven along the high- 
way. From a judgment on the jury's ver- 
dict of $20,276.00 for the plaintiff, the de- 
fendant appealed. The Court of Appeals 
of Kentucky held that the judgment 
should be reversed. The child’s mother 
knew that the auto doors did not function 
properly yet she continued to operate the 
automobile in daily use for approximately 
six months before the accident. This was 
negligence on the mother’s part which, 
though not imputable to the child, never- 
theless, constituted an intervening cause 
relieving the manufacturer and the seller 
of liability to the child. (Contributed by 
J. Kirby Smith, Dallas, Texas, State Editor 
for Texas.) 


PROXIMATE CAUSE— 
AUTO VICTIM’S SHOOTING OF 
THIRD PERSON NOT FORSEEABLE 
Firman wv. Sacia, 
173 N.Y.S. 2d 440 (1958) 

In 1950 one Richard Springstead sus- 
tained injuries as the result of the negli- 
gent operation of an automobile by the 
defendant. In 1957 Springstead shot the 
infant plaintiff. This suit was brought 
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against the defendant to recover for in- 
juries sustained by the plaintiff in such 
shooting, it being alleged that the injuries 
to Springstead in 1950 caused Springstead 
to be in such mental and physical condi- 
tion that he could not realize the nature 
and consequence of his act and was not 
able to resist pulling the trigger when he 
shot the infant plaintiff. The New York 
Supreme Court sustained the defendant's 
motion for judgment on the pleading. 
The court held the defendant’s negligence 
with respect to Springstead cannot be said 
to be the proximate cause of the plaintiff's 
injuries. The defendant's initial negli- 
gence had come to rest and the subsequent 
shooting of the plaintiff was not a natural 
and probable consequence that could have 
been foreseen. 


WORKMEN’S COMPENSATION— 
LOSS OF HEARING NOT OCCUPA 
TIONAL DISEASE 

Marie v. Standard Steel Works, 

311 S.W. 2d 368 (Mo., 1958) 

Claimant was employed as a welder and 

was required to work inside steel tanks 
being assembled while other employees 
were engaged in working on the same 
tanks, or close by, using sledges, hammers 
and grinders. Such constant and excessive 
noise incident to his employment over a 
period of some six or seven years resulted 
in a permanent partial loss of hearing. 
The Supreme Court of Missouri held that 
such noise which induced the hearing loss 
was not an occupational disease within the 
meaning of the Workmen’s Compensation 
law and the claimant was not entitled to 
compensation therefor. 
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UR LARGEST annual convention 
brought 992 I.A.I.C. members, their 
families and guests to The Greenbrier in 
July, where our Thirty-First Annual Meet- 
ing was an outstanding success. President 
Forrest A. Betts and his committees pre- 
sented a splendid program. In this issue 
we publish the addresses, open forums, and 
convention proceedings. 

Quite a number of persons at the meet- 
ing asked about the possibility of obtain- 
ing reprints of the President’s Report and 
the address of Dean Manion. As you will 
note from the announcements on pages 409 
and 422, the Executive Committee has de- 
cided to make such reprints available, in 
reasonable numbers, if there are enough 
requests to justify the reprinting. 





OMING events which cast their shad- 

ows before them have to do with 
problems arising from atomic energy. In 
our January issue, we shall publish two 
splendid articles relating to this subject 
which will be a prelude to a group of art- 
icles being prepared by our Casualty In- 
surance Committee that will appear in a 
later issue. Watch for them! 





HE MATTERS of court congestion 
T and court reform are attracting much 
attention in all quarters. Commenting on 
these subjects, Glenn R. Winters, execu- 
tive director of the American Judicature 
Society, has this to say in his annual re- 
port for 1957: 


“Most gratifying of all is the remarkable 
upsurge of interest in judicial reform to 
be seen on all sides. All-out fights for 
state-wide court reorganization are being 
waged in a half-dozen states, and a ma- 
jor victory was won in Illinois with ap- 
proval by the legislature of a court plan 
to be submitted to the voters at the next 
election. Legislative approval of consti- 


tutional amendments to improve the 
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From the EDITOR'S NOTEBOOK 


In this column, from time to time, the Editor will 
publish news and views that he believes may be of 
more than passing interest to the readers of the Jour- 
nal. Any opinions expressed are either the personal 
sentiments of the Editor or are the opinions of those 
persons to whom they are attributed. Contributions 
to this column will be welcomed. 


selection of judges was given in Kansas 
and Nevada. Ohio modernized its minor 
court system, completely abolishing the 
office of justice of the peace throughout 
the state. Those of you who were labor- 
ing in this field during the dreary war 
years a decade and a half ago need only 
contrast the tempo of judicial reform 
now with what it was then, and in turn 
contrast that with the previous decade, 
to realize that professional interest, pub- 
lic interest and concrete accomplishment 
all are steadily building up geometric 
progression. The future is bright.” 


Botta v. Brunner, 139 A.2d 713, decided 
in New Jersey February 3, 1958 (see XXV 
Insurance Counsel Journal, 257) is caus- 
ing consternation among members of the 
plaintiff's bar. Witness, for example, the 
following excited assertions appearing in 
the June, 1958, issue of The Journal of the 
Alabama Plaintiffs’ Lawyers Association: 


“The philosophy of the opinion is as bi- 
goted as the objection of the medieval 
clergy to translating the Bible into Eng- 
lish because it invaded their province. 
*** The opinion is the most dangerous 
abridgement of the prerogative of coun- 
sel since Erskine defied the King of Eng- 
land.” 


Despite such inordinate comparisons, the 
well reasoned opinion in Botta v. Brun- 
ner is attracting much attention through- 
out the country and it is to be expected 
that during the coming year many more 
courts will adopt the sensible view that it 
expresses. Here, indeed, is an effective 
weapon to use in combatting improper 
argument to the jury by plaintiff's coun- 
sel seeking verdicts in astronomical figures. 


SIIS (Southwestern Insurance Informa- 
tion Service, Inc.,) says: 
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“Casualty insurance companies pay out 
millions of dollars annually in claims. 
So people are apt to think of them as 
distributors of money. 


“The fact is, these companies are distri- 
butors of losses. ‘The casualty insur- 
ance companies distribute among many 
policy-holders the cost of misfortunes 
that occur to the few. 


“Obviously, then, the monies paid out 
in claims are funds of the policy-holders. 
This fact is sometimes overlooked by 
juries in personal injury cases when 
they assume that the defendant is an 
insurance company.” 
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E LEARN from the San Francisco 

Examiner of July 15, 1958 that, in 
the first six months of 1958, San Francisco 
Superior Court juries awarded $1,373,- 
407.88 in verdicts in 126 cases. During the 
same period, 61 cases resulted in defense 
verdicts and 18 cases ended in jury dis- 
agreements or verdicts directed by the 
court. These figures do not include out- 
of-court settlements or voluntary dismiss- 
als. 





IGGER jury verdicts are not the result 
B of inflation as much as they are a 
cause of inflation. They are reflected in 
higher taxes, higher prices for the neces- 
sities of life, and higher insurance rates. 


Newly Elected Members of the International 
Association of Insurance Counsel 


ADMITTED SINCE JUNE 1, 1958 


Grorce R. CouGHLtAN—Glens Falls, New York 
Vice-President 
Glens Falls Insurance Company 
291 Glen Street 


RAYMOND M. CrossMAN—Omaha 2, Nebraska 
Crossman, Barton & Quinlan 
1010 First National Bank Building 


Paut F. Due—Baltimore 1, Maryland 
Due, Nickerson, Whiteford & Taylor 
200 Meyerhoff Building 


LyMAN B. GiLLetr—Racine, Wisconsin 
Helm, Myers & Gillett 
727 Wisconsin Avenue 


HoweLt Hotits—Columbus, Georgia 
Young & Hollis 
1238 Second Avenue 


HucuH NEILL JoHNson—Chicago 1, Illinois 
Assistant General Counsel 
Inter-Insurance Exchange of the Chicago 

Motor Club 
66 East South Water Street 


G. KENNETH MILLER—Richmond 19, Virginia 
May, Garrett, Miller & Newman 
1233 Mutual Building 


WILLIAM B. SOMERVILLE—Baltimore 2, Maryland 
Clark, Smith & Prendergast 
300 St. Paul Place 


EmMeEttT Tintey—Council Bluffs, Iowa 
Ross, Johnson, Northrop, Stuart & Tinley 
501 Park Building 
Council Bluffs, lowa 
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VOIR DIRE EXAMINATION 
BY COUNSEL PROTECTED 

Oden v. State, Neb., 90 N.W. 2d 356. 

It has been the custom in Nebraska to 
permit counsel to conduct the voir dire 
examination of prospective jurors. In a 
recent case, the trial judge refused defense 
counsel’s request to follow this procedure 
and conducted the examination himself. 
This led the Supreme Court, in reversing 
the conviction to say: “the trial court (is 
required) to give each of the parties the 
right, within reasonable limits, to put per- 
tinent questions to each and all of the 
prospective jurors for the purpose of as- 
certaining whether or not there exists suf- 
ficient grounds for challenge for cause and 
also to aid each of the parties in the exer- 
cise of the statutory right of peremptory 
challenge.” Opinion by Wenke, J. 


SPECTATOR SUES MILWAUKEE 
BRAVES FOR INJURIES DURING 
SCRAMBLE FOR FOUL BALL 
Lee v. National League Baseball Club of 
Milwaukee, Wis., 89 N.W. 2d 811. | 
A box seat spectator was knocked from 
her seat and trampled upon by fans who 
were scrambling for a foul ball. The ush- 
er customarily stationed in the aisle had 
left his station pursuant to directions to 
stand at the extreme front of the boxes 
after one out in the last inning the Braves 
were at bat. This was done so that the 
ushers could go out onto the playing field 
as soon as the game was over and perform 
other duties. The Braves resisted the spec- 
tator’s claim on the grounds that they had 
taken proper steps to protect her, that, 
even if negligent, such negligence did not 
constitute a proximate cause of the in- 
juries, and that the spectator had assumed 
the risk of this injury. The Supreme 
Court of Wisconsin, Currie, J., was of the 
opinion that these questions should be sub- 
mitted to the jury. The court said that 
defendant should have anticipated that 


*Used with special permission of West Publishing 
Company, St. Paul Minnesota. All republication 
rights are reserved. 
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someone might be injured as a result of 
such a scramble; that although the pre- 
sence of the usher might not have pre- 
vented the injury, it was properly consid- 
ered a substantial factor; and that it was 
not a matter of common knowledge that 
spectators at baseball games who scramble 
for foul balls are likely to knock patrons 
out of their seats with such force as to in- 
jure them. Broadfoot, J., dissented. 


NEW JERSEY REPUDIATES WORK- 
MEN’S COMPENSATION UNUSUAL 
HEARTSTRAIN DOCTRINE 

Ciuba v. Irvington Varnish & Insulator 

Co., N.J., 141A.2d 761. 

In 1949 the Supreme Court of New Jer- 
sey, with Justice Heher dissenting, announ- 
ced the rule that in order for a heart at- 
tack to be compensable within the Work- 
men’s Compensation Act, it must have re- 
sulted from some unusual strain or exer- 
tion beyond the mere employment itself. 
Seitkin v. Todd Dry Dock, 67 A.2d 131. 
Now the court, with Justice Heher writing 
the majority opinion, has reversed itself 
and has held that if the exertion contri- 
butes to the heart attack, compensation 
will be allowed, even though the worker 
at the time of attack was performing his 
regular duties. The court warned, how- 
ever, that it would be presumed that in- 
jury or death from heart disease was the 
result of natural physiological causes. 
Wachenfeld, J., dissented. 


WIDOW, WHO KILLED DRUNKEN 
HUSBAND, RECOVERS FROM LI- 
QUOR SELLER 

Kiriluk v. Cohn, Ill., 148 N.E. 2d 607. 

Under the Illinois Dram Shop Act, III. 
Rev. Stat. 1949, c. 43, § 135 et seq., one 
who contributes to the intoxication of a 
person is liable to that person’s depend- 
ents for injury to their means of support. 
Plaintiff's husband had been an habitual 
drunkard and had been drinking heavily 
for about 10 days and nights. When he 
arrived home late at night, he started an 
argument and the following morning at- 
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tacked plaintiff threatening to kill her. In 
the scuffle, she shot and killed him. She 
sought recovery from defendant under the 
Dram Shop Act. The Appellate Court of 
Illinois, Kiley, P. J., pointed out that 
plaintiff was an innocent suitor entitled to 
proceed under the Act if she had shot her 
husband in self-defense and concluded that 
the evidence had presented a case for the 


jury. 


NONRESIDENT SUBSTITUTED SER- 
VICE PROVISION PERTAINS TO 
MILITARY RESERVATION STREETS 

Cantrell v. Haas, U.S.D.C.W.D.N.C., 

161 F.Supp. 433. 

Plaintiff sought to recover for damage 
growing out of an automobile accident on 
the streets of Fort Bragg and proceeded 
under the North Carolina statutes author- 
izing substantial service on nonresident 
drivers. Defendant contended that such 
service was invalid because the accident 
took place on the property of the United 
States. The U. S. District Court for the 
Western District of North Carolina, War- 
lick, J., held that the statutes were appli- 
cable to motorists using the streets and 
thoroughfares on the military reservation. 


CAR RENTAL AGENCY LIABLE FOR 
NEGLIGENT OPERATION OF AUTO- 
MOBILE 

Leonard v. Susco Car Rental System 

of Florida, Fla., 103 S. 2d 243. 

Defendant was engaged in a car rental 
business and rented a car under a contract 
which provided that the bailee would not 
allow anyone else to use the automobile. 
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The rented car was involved in an acci- 
dent in which plaintiffs received injuries. 
At the time of the accident, the car was 
not being driven by the bailee. The stipu- 
lated record did not disclose under what 
circumstances the driver obtained posses- 
sion of the automobile. Confining itself 
solely to the question the parties raised in 
their stipulation, the District Court of Ap- 
peal of Florida, in an opinion by Pearson, 
J., held that this contract provision did 
not relieve the owner of the vehicle from 
responsibility for its negligent operation 
under the Florida ownership liability sta- 
tute, F.S.A. § 51.12. Carroll, Chas., C. J., 
dissented. 


EMPLOYEE’S PARALYSIS PARTIALLY 
CAUSED BY MENTAL AND EMO- 
TIONAL STRAIN COMPENSABLE 
Insurance Department of Mississippi 
v. Dinsmore, Miss., 102 S. 2d, 691. 

A woman employee of the Mississippi 
Insurance Department suffered a stroke 
which resulted in paralysis. The evidence 
showed that she had been afflicted with 
hypertension and that she had been a per- 
fectionist in performing her duties. Be- 
cause of her attitude toward her work, she 
was subjected to considerable mental and 
emotional strain. The Supreme Court of 
that state, speaking through Lee, J., after 
noting the workmen’s compensation had 
been awarded for injury resulting from 
the aggravation of hypertension by physi- 
cal exertion, concluded that the same pro- 
tection should be extended to office work- 
ers whose exertion is mental and emotion- 
al. Gillespie and Roberds, JJ., dissented. 
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OUR READERS SPEAK 


Readers of the Journal are invited to use this department as a 
place to express their thoughts on subjects of insurance law, trial prac- 


Editor of the Journal 
Dear Sir: 

The most salient reason for which I per- 
sonally have come to oppose generally the 
transfer of cases to federal courts, lies in 
their recent holdings that the kind of 
trial to which parties in federal courts are 
entitled is one so preserved to them by the 
Seventh Amendment to the United States 
Constitution, that the sufficiency of the 
evidence to raise a question of fact for 
determination of juries is no longer to be 
tested or controlled by state law because 
the law of the states is subservient to the 
amendment. 


In the most recent of these holdings in 
an opinion by the Court of Appeals of the 
Ninth Circuit (reported in the Advance 
Sheets of July 14th, 1958 of the Federal 
Reporter) in Allen v. Matson Navigation 
Company, 225 F. 2d 273, there are cited, at 
page 282, not only the opinions in which 
this holding has been adhered to by the 
Court of Appeals of the Fifth Circuit but 
also a number of the late opinions of the 
United States Supreme Court, which ex- 
plain the extent to which that court has 
now indicated it is prepared to go in sus- 
taining the sufficiency of the evidence to 
support a jury verdict in cases where ver- 
dicts have been set aside by inferior federal 
courts. In some of its opinions, it may 
already have gone to the extent of hold- 
ing a mere scintilla of evidence sufficient 
to require that a motion for instructed 
verdict be overruled. See the separate 
opinion of Mr. Justice Harlan in Rogers 
v. Missouri P. R. Co., 352 U. S. 559, 1 L. 
Ed 2d 517, 519, Col. 2. In Webb v. Illi- 
nois C. R. Co., 352 U. S. 512, 77 S. Ct. 451, 
1 L. Ed. 2d, 503, 506, it has been held out- 
right that at least some measure of specu- 
lation and conjecture is essential to a jury’s 
choosing of what seems to it to be the 
most reasonable of different possible in- 
ferences. 

In the last of those of its opinions cited 
in this late Allen case, viz., Phillips Petro- 
leum Co. v. Gibson, 5 Cir., 232 F. 2d 13, 


INSURANCE COUNSEL JOURNAL 


October, 1958 


tice, and the like. The opinions expressed are, of course, those of the 
writers and are not necessarily the views of the Journal or the Association. 


reversed at 352 U. S. 874, 77 S. Ct. 16, 1 
L. Ed. 2d 77, not any rhyme nor reason 
whatever was assigned by the Supreme 
Court for its reversal there of the opinion 
of the Fifth Circuit, which opinion Texas 
courts are nevertheless continuing to fol- 
low as a sound pronouncement of the 
Texas law of the case, irrespective of its 
reversal there by the United States Sup- 
reme Court, and as may be observed from 
the opinion of one of these Texas Courts 
of Civil Appeals in Nance Exploration Co. 
v. Texas Employers’ Ins. Ass’n. (Er. R.N.- 
R.E.), 305 S. W. 2d 621, 625. 

And it is not believed that there can be 
any doubt but that the reversal in the 
Gibson case was founded by the Supreme 
Court wholly upon this federal, rather 
than the Texas, test of the sufficiency of 
the evidence in that case to raise an issue 
of fact. In other words, the defendant, 
Phillips Petroleum Company, lost that 
case solely because it was not tried in the 
state courts of Texas but was tried, in- 
stead, in a federal court where the evi- 
dence had to be tested for its sufficiency 
to raise a question of fact by the Federal 
Constitution, and irrespective of the facts 
actually before the court under which well- 
settled Texas law denied the plaintiff out- 
right even a cause of action. 

In the still more recent decision of the 
United States Supreme Court than any of 
those cited in the Allen case as filed on 
May 10, 1958, in Byrd v. Blue Ridge Elec- 
tric Cooperative, Inc., 356 U. S. ——, 78 
S. Ct. 893, 2 L. Ed. 2d 953, the court points 
out, perhaps even more specifically, that 
“there is a strong federal policy against 
allowing state rules to disrupt the judge- 
jury relationship in the federal courts” 
under which the function assigned to the 
jury is an essential factor in the process 
for which the Seventh Amendment of the 
Federal Constitution provides, and to 
which the mere objective that litigation 
should not come out one way in the fed- 
eral court and another way in the state 
court, must yield. The court notes that 
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the uniformity of outcome is sufficiently 
preserved through the powers of federal 
judges to comment upon the weight of evi- 
dence and credibility of witnesses and to 
grant new trials. In other words, as I 
understand this opinion, the Seventh 
Amendment accords the right to a jury 
trial to only the extent to which a federal 
trial judge may see fit to accord it through 
his mere refraining from his exercise of 
these powers; but whether exercised or not, 
their existence alone sufficiently  safe- 
guards the uniformity of outcome between 
federal and state jurisdictions. 


INSURANCE COUNSEL JOURNAL 





Page 393 


I feel personally, as did the Texas Court 
of Civil Appeals in the Nance Exploration 
Co. case, that “Federal courts are supposed 
to follow State decisions”; but the Supreme 
Court has now constructed this new device 
under which it apparently becomes their 
duty to refuse to do so. 


Very truly yours, 


W. L. Kemper 
Houston, Texas 


August 4, 1958 


Binders For The Journal 


Binders to hold four issues are constructed of heavy material simulating 
black leather, embossed in gold with the name INSURANCE COUNSEL JOUR- 
NAL, and the volume number and year stamped on the back bone. 


In ordering binders for the current issues and back issues, please designate 
the volume number and year and enclose $2.50 for each binder ordered. 


* * * 


Standing orders may be placed for binders for future issues. 


* * 


Bills will be 


rendered annually on standing orders, $2.50 for each binder ordered. 


Please send all orders for binders to: 


Miss BLANCHE DAHINDEN 

Executive Secretary 

International Association of Insurance Counsel 
510 East Wisconsin Avenue, 

Milwaukee 2, Wisconsin 
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PROCEEDINGS 


3lst Annual Convention—International 
Association of Insurance Counsel 


THE GREENBRIER 
WHITE SULPHUR SPRINGS 
WEST VIRGINIA 


GENERAL SESSION 
JULY 10, 1958 


HE GENERAL Session of the Thirty- 
First Annual Convention of the In- 
ternational Association of Insurance Coun- 
sel convened at The Greenbrier, White 
Sulphur Springs, West Virginia, at 9:30 
o’clock a.m., President Forrest A. Betts, 
presiding. 

PRESIDENT BETTS: Well, everybody 
be seated, and will somebody be kind 
enough to herd the people in from the 
hall? We would prefer that you take the 
seats down in front, but, as Dr. Grosscup 
has said, if you take them in back, it will 
look somewhat like a church and may add 
some dignity to the meeting. (Laughter) 

It is a lesson taught from our youth, and 
from time immemorial that no great or im- 
portant undertaking should be launched 
without the benefit of prayer. 

This Association has the pleasure of init- 
iating this meeting by having Reverend 
Stacey L. Grosscup of the Lewisburg 
Methodist Church give us an Invocation 
for the blessings of the Lord. 

REVEREND STACEY L. GROSSCUP: 
Let us bow our heads. 

In the morning, O Lord, our hearts are 
directed unto Thee, and we look up. We 
look up giving thanks for the night of rest, 
for the privilege of life in the new day and 
for the many blessings that Thou hast 
poured out upon us. 

Grant, now, we humbly pray, a sense of 
Thy divine presence in the knowledge of 
one who walks unseen in our midst. May 
Thy divine blessings be not only upon 
this fellowship, but upon the business of 
the occasion and those who administer it 
and lead us, our Father, to understand, to 
know and to recognize, the holy purpose 
that belongs unto all of those who work 
to make this a better country, a_ better 


land, a better nation, and to serve better 
the people that are Thy people. 


So we would ask that unto these there 
may be that knowledge and that sense of 
the service they render unto Thee and 
unto their fellowmen. 


This we ask in the name of Christ Our 
Lord, Amen. 


MR. JOHN A. KLUWIN: Mr. Presi- 
dent, may I interrupt you at this time? 

PRESIDENT BETTS: If you think it is 
proper and necessary. 

MR. KLUWIN: Mr. President, my part 
is not listed on the official program, but 
on behalf of the members of this Associa- 
tion and their lovely ladies, it is my pri- 
vilege, as retired President, to present to 
you this gavel as a symbol of your author- 
ity. I am sure that you, as your predeces- 
sors, will enjoy this and prize it highly. 
Good luck. (Applause) 

PRESIDENT BETTS: John, I am in- 
deed grateful. May I always have the 
blessings of the friendships which have 
come to me from this Association. This 
gavel shall be on my desk as an ever pre- 
sent reminder, not alone of the honor 
which has been given me, but of the duties 
that lie with one who has the privilege 
of wielding the gavel, for it may be wield- 
ed for good or for bad, for justice or in- 
justice. May there be no one who leaves 
this convention with the feeling that it has 
been used for anything but the good of 
the Association. 


Thank you again. 


Now, returning for a minute to Dr. 
Grosscup, I felt that I should not make 
these comments before the Benediction, 
but when he was introduced to me, by 
Stanley Morris—or was it Wilson Anderson 
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—I was advised that he hunts deer with a 
bow and arrow. 


I looked at his apparent youth and his 
undeniable good looks, and having in 
mind the distaff side of this Convention, 
I said, “Is he married?” (Laughter) The 
answer is: he is, and that is not the kind 
of deer that he hunts (laughter) with a 
bow and arrow. 


(A motion was duly made, seconded and 
carried to dispense with the roll call and 
approve the minutes of the last meeting 
as approved by the Executive Committee.) 


At this time, it is my great pleasure to 
call to this dais a man from West Vir- 
ginia who has been an attendant on our 
conventions for many years. I think we 
checked back at breakfast this morning to 
find that we started coming here about the 
same year, when Roy Dickie was President. 
It shall be his purpose, and I am sure, pri- 
vilege to introduce to you the speaker who 
will make the address of welcome. 


I now give to you our good friend and 
member, Jim Guiher. (Applause) 


MR. JAMES M. GUIHER: Mr. Presi- 
dent, ladies and gentlemen: ‘Those of us 
of the Association who live in West Vir- 
ginia have thought it eminently fitting 
that the welcome to the Association meet- 
ing here at White Sulphur Springs should 
come from the chief executive of our state. 
We were fortunate enough to get him here 
just on the eve of his leaving for Chicago 
by air where, this year, a West Virginian 
is scheduled to be elected president of 
Lions International. 


Some of you from other states who are 
television fans may have seen him per- 
form on the national televised program 
which I believe is called “To Tell The 
Truth.” He appeared on that program 
about a year and a half ago, just about a 
month or so after he had been elected 
Governor. 


Some of you may know what that pro- 
gram is, but they have, I think, three parti- 
cipants—one is the celebrity for that parti- 
cular program. The function of the panel 
of four is to try to pick out which one, 
for example, on that program was the Gov- 
ernor of West Virginia, of these three men. 
They get at it by asking questions. The 
celebrity, as you know, has to answer the 
questions truthfully. The other two are 
expected to answer falsely. By a system 
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of what we might call “selection”, they 
try to identify the particular celebrity. 


Well, for those of you who watched this 
program, you will remember that none of 
the panel got our Governor. If you saw 
the program or when you see him here in 
a moment, perhaps you will agree with 
me that the reason they all missed on him 
—not a single one got him—is that he looks 
so young, so photogenic and so intelligent 
and unsophisticated. None of them could 
believe that he was the Governor of the 
state. (Laughter) 


I was tempted when I was given this 
assignment to try to get back at him for 
something he did to me in my hometown 
of Clarksburg at a big public meeting a 
few weeks ago when he was the principal 
speaker and I happened to be master of 
ceremonies. We got mixed up in this re- 
partee which you do in meetings like that, 
and he got one off on me which was so 
timely and appropriate that it brought 
down the house. I have been trying to 
live it down back home ever since. How- 
ever, knowing how quick he is on the trig- 
ger on those things, I am going to play this 
one straight and not try to tangle with him 
again in that way. 

It would be wholly unfitting, I think, to 
attempt to give you his career, busy career, 
up to this time. I simply will give a 
thumbnail sketch which I think indicates, 
perhaps how at his youthful age one can 
be elected Governor of the state. He was 
born in one of the rural sections of our 
state, as you can judge from the name of 
his birthplace. It is a small place called 
Joseph’s Mills. 


When he was only 22 years of age, he 
became interested in public affairs and 
was elected to the lower house of our state 
legislature. He came from a county—one 
of those good, old reliable counties—which 
was still in the habit of electing Republi- 
cans, notwithstanding the long draught 
that the Republican party has had in West 
Virginia since 1932. He was elected to 
six consecutive two-year terms to the lower 
branch of our state legislature. In the last 
four terms, he was the minority floor lead- 
er in the lower house. 


Two years ago, at the November 1956 
election, and only one day after he had 
celebrated his 34th birthday, he was elect: 
ed Governor of our state for a term of four 
years. He is the youngest Governor in 
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years in the history of our state, and the 
first Governor from his political party in 
the state in 24 years. 
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It is a pleasure to present to you the 
Honorable Cecil H. Underwood, Governor 
of West Virginia. (Standing applause) 


Address of Welcome 


HonorRABLE Crecit H. UNDERWOOD 
Governor of West Virginia 


HANK you very kindly, Mr. Guiher. 
Mr. President, officers and mem- 
bers of this great organization: Lest I for- 
get it, I do want to say that we are glad you 
are here. You have been here before; you 
have been addressed on similar occasions 
by the Governor of our state. I doubt that 
he, and I doubt that I, could do very much 
to sell you on The Greenbrier Hotel. 
Further, I must admit that if you have 
been sold on West Virginia, it is most 
likely that you were sold by virtue of this, 
which we all consider to be our number 
one selling, public relations advocate of 


our state. We are indeed happy to have 
you here. 
Knowing that my _ predecessor had 


addressed you on an earlier occasion, I in- 
structed my staff to do some research. It 
is always well to know what the opposi- 
tion said when he was here. (Laughter) 
I find that he extolled the virtues of West 
Virginia and, through his efforts and the 
efforts of the hotel, you are back. 

Not being a lawyer as he was, I really 
do not know why I am here. As was 
pointed out, on next Monday, I will have 
been in office for eighteen months. Law- 
yers make their living by giving advice, 
but I know, in eighteen months, that giv- 
ing advice is not necessarily confined to 
the legal profession. (Laughter) I think 
it could be safely said that I have had 
sufficient volume of advice, if I could ac- 
cept it, in eighteen months to last me a 
lifetime. (Laughter) 

Back in Joseph’s Mills, after one year 
in college, I began to feel the pinch of eco- 
nomic distress and was forced to go to the 
county seat to look for a summer job, if 
there was any hope of returning to school 
that fall. I went to a local contractor, 
thinking there might be a possibility of 
employment for the summer. He said that 
there was. 


He said, “Next Monday morning, I am 
starting construction on a large store 
building in the center of town, and I do 
not have a foreman for the job.” I said, 
“I would like to have a job, but I do not 
know anything about building buildings. 
I could not be a foreman.” He said, 
“Don’t let that worry you. In this town, 
if you start that project at eight o’clock in 
the morning, by noon one hundred people 
will have stopped by to tell you how to do 
it.” (Laughter) 

I appreciate the fact that he referred to 
Joseph’s Mills, which is one of the impor- 
tant crossroads of this state. If there is 
anyone here from Kansas, you might be 
interested to know that Joseph’s Mills was 
named by the family who built the first 
mill in Middle Island Creek. Obviously, 
their name was Joseph. They migrated 
from Joseph’s Mills to Kansas, and one of 
the descendents of the family is the wife 
of Alfred Landon. 

I say that I do not know why I, a lay- 
man, should be speaking to you profes- 
sional people but, having been a Governor 
for a year and a half, the mere fact that 
I do not know what I am supposed to do 
or why I am here is of little concern. 
(Laughter) 

Two problems you are going to discuss 
here are of great magnitude. Perhaps I 
could take the same attitude that they 
are your problems and not mine, as did the 
very charming, young psychiatrist. She 
had gone to medical college and graduated 
with honors in psychiatry. She accepted 
an offer at a large hospital, and she was 
en route to that hospital, flying on an air- 
line. The young fellow on the other side 
of the aisle became attracted by her pre- 
sence and engaged her in conversation. He 
finally eased his arm across the aisle and 
pinched her lightly on the thigh. 

She was aroused with anger, and she 
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said to herself, “Perhaps if I ignore him, 
if he gets no encouragement, maybe he 
will leave me alone.” 

But after a few more miles, there came 
the second pinch with a little more force. 
This time, she had the urge to strike him, 
but still, she thought, it’s best just to ig- 
nore him. ; 

However, the third one, with more force 
than either of the first two, brought her 
out of her seat with an uplifted arm to 
give him the works. She looked at him 
and finally settled back into her seat. She 
said, “Why the heck should I worry; it is 
his problem.” (Laughter) 

Then, I read about the lawyer, the phy- 
sician and the minister who were ship- 
wrecked far out in the ocean. As they 
were drifting around on debris, they sight- 
ed an island. Totally unacquainted with 
this island or its inhabitants, they held a 
conference to see whether they should all 
go to the island or whether only one 
should go. 

The lawyer, feeling that he was the most 
persuasive of the group, decided that he 
would go to the island and see if the na- 
tives there were friendly or unfriendly. As 
he was about to go into the water to swim 
ashore, the minister suggested it would be 
in order, as you suggested earlier, to have 
a word of Invocation. 

After this, the lawyer dived into the 
water. Almost instantly, there appeared 
on the scene a huge shark. He made a 
sweeping pass, but did not attack the man 
in the water. Then, there came a whole 
succession of them, whereupon the minis- 
ter turned to the doctor and said, “Now, 
there is the most vivid example of the 
power of prayer I have ever seen.” 

The lawyer said, “You call it that if 
you want to. I still think it was the best 
example I have seen of professional court- 
esy.” (Laughter) 

Seriously, ladies and gentlemen, it is a 
great honor to have you in our state. I 
hope you will enjoy your stay here and 
that you will have time during that period 
to visit some of this area of our state which 
is the most colorful. In this particular 
season, we have been blessed by bountiful 
rainfall, and the trees and vegetation have 
responded with vigorous green growth. I 
think West Virginia this summer is about 
the most beautiful I have ever seen. 

In glancing through your very excellent 
Insurance Counsel Journal, I was impress- 
ed by the statement that never before in 
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America were so many, so much and so 
well insured. The significance of this fac- 
tor is important, not only to a trial lawyer, 
but to all persons in any community. In- 
surance has had a definite impact upon 
the law, as you well know. 


Likewise, it has had an important effect 
upon the citizens of every community in 
this state and all the others. An example 
is motor vehicle insurance which has come 
to be almost as commonplace and essential 
as an operator’s license. 


Many of our people, though, have come 
to rely upon the protection of their insur- 
ance policies somewhat to the exclusion of 
other factors. Safe driving and effective 
highway safety programs will be, in the 
end, the real protector of the man who 
drives an automobile. I am sure you have 
heard, as I have, many people say, perhaps 
in jest, “I have insurance, I can afford 
to take this chance.” 


Once the people of this country begin to 
emphasize their ability to recover from an 
automobile accident rather than their 
ability to drive safely, we shall have cross- 
ed the threshold into a dangerous era. 
Each of us, in his own way, has a job 
to do. 


The growing number of cars upon the 
highways of this country and the increas- 
ing number of highway accidents create 
many problems. Do you realize that this 
nation has had more of its men and wo- 
men killed on the highways than we have 
lost on the field of battle in all the wars 
since the American Revolution? State and 
national governments spend increasingly 
greater sums every year for better and safer 
highways and for some new idea which 
will stop highway slaughter. But still, ac- 
cidents occur, and cases reach the court. 

The growing collisions on our highways 
present judicial problems, as this organi- 
zation well knows. Court dockets have 
become crowded and over-crowded. The 
delays in cases have grown as a result. 

A serious effort must be made, as one of 
your members has said, to keep the courts 
close to the people and the people close 
to the courts. The Anglo-American system 
of jurisprudence is the history of the 
struggles to achieve that very goal. 

As society changes, and our industrial 
civilization becomes increasingly complex, 
the judicial branch of the government, 
likewise, is subjected to change. Some re- 
forms result from the bench itself. Others 
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are initiated by the bar and a few by the 
legislature. 

From certain areas have come sugges- 
tions for removing automobile cases from 
the courts in order to reduce this conges- 
tion in the dockets. Obviously, certain 
sections of our country do need to solve 
the problem of congestion. However, in 
my humble, layman’s opinion, administra- 
tive reforms within the judicial system 
might well provide the answer. The right 
of jury trial is a basic element in our 
society and one of the cornerstones of the 
American judicial system. 

Certainly, I am sure that you will agree 
that we should not give it up lightly. One 
of the important considerations with any 
judicial reform is an informed public opin- 
ion. You, especially, and I and all other 
public officials have a great:job to do. 

If expanded judicial systems are needed 
for our time, this story must be carried to 
the people. When the legislature hears its 
constituency speaking with concern about 
any problem, the funds will be forthcom- 
ing. 

It is highly encouraging to note the vast 
amount of research which your organiza- 
tion has given to this very problem. To 
the trial lawyer must go, in large part, the 
job and the opportunity to make our 
courts work. You have been trained. You 
have gained through experience, the power 
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of exercising good judgment. You have 
acquired those qualities which make for 
dynamic, successful leadership. 

Much of the leadership for a judicial 
system which is in keeping with the cli- 
mate of our times must come from you, 
the trial lawyer. When men of ability are 
concerned, the job will be done. The im- 
pact which insurance and its related prob- 
lems have made on our judicial system can 
be met with your leadership. 

Again, may I say that I hope you have 
a very enjoyable week at The Greenbrier 
and in West Virginia. Come back and see 
us. Thank you. (Standing applause) 

PRESIDENT BETTS: Thank you very 
much, Governor Underwood. 

It is a custom, and I think a good one, 
a nice one, to select some member of the 
Association to make a response to the 
speech of welcome. Usually, you seek 
some additional cause other than the fact 
that he is a member of the Association 
and, of course, we know a fine speaker. 

Abe R. Peterson justifies that qualifica- 
tion because during World War I, he was 
a major in the 317th Infantry, which was 
composed of men from West Virginia and 
Virginia. Abe Peterson is one of the great 
trial lawyers of this country, and a great 
civic leader. It is my pleasure to introduce 
to you at this time Abe Peterson, of Chic- 
ago, who will respond. (Applause) 


Response To Address of Welcome 


ABE R. PETERSON 
Chicago, Illinois 


OUR President, Forrest Betts, and I 
have been friends for many, many 

years. I must admit that during his intro- 
ductory remarks I began to doubt my own 
identity. I felt somewhat the same as the 
litle colored lady who thought she was at- 
tending the funeral service in memory of 
her deceased husband. The Negro preach- 
er pointed to the casket and said, “In there 
is my good friend. I knows he was a kind 
husband; I knows he was a loving hus- 
band.” With each characterization the 
mourners shouted amens and hallelujahs, 
Glory to God, and the like. The preacher 
continued, “I knows he stayed home at 


night; I knows he never lied; I knows he 
never complained of his supper being cold 
but, in the words of the Good Book, he 
was satisfied to eat the crumbs which fell 
from the table; I knows he never gamb- 
led.” This particular characterization was 
followed by a great chorus of amens and 
hallelujahs. The little lady became very 
excited; in fact, almost hysterical. Nudg- 
ing her ten-year-old son, she said, “Rastus, 
go take a peek in that box and see if its 
your daddy what’s in there.” 

Governor Underwood, in his delightful 
address of welcome, made reference to the 
fact that he had had some research made 
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in preparing for his address of welcome. 
I, too, did some research in prepartion for 
my few remarks, but only as to one subject. 
My research disclosed that this is the 
eleventh occasion we have been guests of 
the grand state of West Virginia. 

Everyone knows that, as a general rule, 
the first time one is a guest he is received 
with greater enthusiasm and warmth than 
on his successive visits. This rule applies 
not only to repeated visits of mothers-in- 
law and other relatives but sometimes to 
groups of men or to an organization such 
as our own. This morning Governor 
Underwood proved beyond a reasonable 
doubt that the rule has no application to 
the International Association of Insurance 
Counsel. In fact, as to us it is null and 
void, for we have never been extended a 
more cordial or gracious welcome. Gover- 
nor, you have made us feel comfortable 
as well as welcome. However, during your 
remarks I thought I could discern that 
either wittingly or unwittingly you were 
suggesting that our members should come 
here to live among these God-given eternal 
mountains and hills and verdant valleys. 
I would remind those entertaining such 
thoughts that is was back in the old home 
town enough money was salvaged out of 
your fees which enabled you to make this 
tax-deductible trip—I repeat, this tax-de- 
ductible trip—to this place, one of the gar- 
den spots of America. 

It may be well for us to consider for 
just a moment or two as to how we arrived 
and as to how a few may have to make 
their departure. Some came by automo- 
bile, others by plane or train. Although 
we are said to be in a recession, I have not 
heard that anyone had to walk in order to 
get here. But it may not be amiss for me 
to remind you that unless great care is 
exercised in choosing your companions 
when you engage in the great indoor sports 
known as gin rummy, bridge and poker, 
and also unless you enter into reasonable 
contracts at the first tee on the golf links, 
there is considerable likelihood that some 
may have to thumb their way or ride the 
bumpers of a C & O freight train in order 
to return to that land from whence they 
came. 

And for the benefit of our new members, 
the neophytes of the organization, I would 
call their attention to the fact that our 
treasurer is not permitted to make loans 
on their golfing paraphernalia, luggage or 
on their wives’ jewelry. 
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I realize that I have wandered far from 
my subject which, as you have heard today 
and as it appears in the printed program, 
is to respond to the Governor’s address of 
welcome. This ordinarily would be a very 
pleasant assignment, but I have purposely 
avoided coming to it because it is most dis- 
pleasing to me for the reason that the Exe- 
cutive Committee has instructed me to 
lodge a complaint with you, Governor 
Underwood, as the chief executive officer 
of this lovely State,—a complaint which has 
been on the lips of every man who has 
attended our convention when held at the 
Greenbrier. It is thought that if I can 
sufficiently arouse your interest, upon 
leaving this convention hall you will im- 
mediately call for a special session of your 
Legislature and request that it pass reme- 
dial legislation. Thus by a stroke of your 
pen you can cause our complaint to disap- 
pear as the morning dew vanishes before 
the noonday sun and, should you take such 
action, we will provide the greatest array 
of reasonably ethical lobbysists ever to 
have darkened the hallways or to have oc- 
cupied the back rooms of your capitol 
building in Charleston. Not due to any 
local conditions, but solely because of a 
certain heat which was first generated in 
Washington, D.C., and now seems to have 
blanketed the United States, we promise 
you that our lobbyists will not carry or will 
they even wear vicuna coats. 

This is our complaint: When we hold 
our convention in the grand state of West 
Virginia the days and nights—especially 
the nights—are altogether too short. It 
seems but the twinkling of an eye from the 
time we arise in the morning until we go 
to bed the next morning; in fact, seldom 
do we find time to completely unpack. 

You have suggested this morning that 
you were not a lawyer, and knowing that 
to be the fact, it was thought our legis- 
lative committee should determine wheth- 
er such legislation would be constitutional. 
It is their unanimous opinion that if you 
succeed in obtaining remedial legislation, 
as suggested, the Supreme Court as now 
constituted will undoubtedly declare the 
law to be constitutional for the reason that 
there was a proper integration of the white 
with the dark . . . hours. 

Regardless of what happens in regard 
to the proposed legislation, we can assure 
you that if our conduct has been such that 
we are invited once again to come to your 
state, we will fill The Greenbrier Hotel 
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to overflowing. If we come back—may I 
be presumptious and say when we come 
back—to this, our favorite convention spot, 
we trust the then Chief Executive, or pos- 
sibly the then United States Senator, will 
again honor us with his presence, and we 
hope that we may be privileged to address 
him as the Honorable Cecil Underwood. 

On behalf of our Association and most 
certainly on behalf of everyone who is 
present here this morning, I express to you, 
Governor Underwood, our sincere appre- 
ciation for your presence with us and for 
making us feel so very welcome. (Ap- 
plause 

PRESIDENT BETTS: Abe, thank you 
very much. 

I know that the Governor is going to 
have to leave. Before he does leave, if I 
may add my thought, it is that which 
comes to my mind when you suggest the 
number of times that we have come back to 
The Greenbrier. I think perhaps Van 
Dyke has stated it as well as anybody when 
he said, “Every house where love abides 
and friendship is a guest is surely home, 
and home sweet home, for there the heart 
can rest.” 

That is the way we feel about The 
Greenbrier, Governor, and we certainly 
plan to be back again and again. 

The next order of busines is one that I 
think is particularly enjoyable to us. 

That is the introduction of our new 
members who are in attendance. For that 
purpose, I call on Past President, Alvin R. 
Christovich of New Orleans who certainly 
needs no introduction to you people. 
(Applause) 

MR. ALVIN R. CHRISTOVICH: Mr. 
President, Ladies and Gentlemen: As all 
of us know, of course, by now, there has 
arisen in this Association this very com- 
mendable practice that we have in the 
opening morning session of introducing 
the new members to the old members. 

Now, the new members that we speak 
of are those members who have come into 
the Association since the last annual meet- 
ing. 
I think we are indebted to “Red” Betts 
for an innovation this year, in that we 
noticed in the past that members who have 
been members of the Association for some 
time appear for the first time at a meeting 
and, of course, are not introduced because 
they are actually old members. However, 
it is the first time that they have come to 
an annual meeting. So “Red” contrived, 
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with the aid of Blanche Dahinden, of 
course, a little green star. As you go 
around and notice members wearing little 
green stars on their identification cards, 
you will know that in a sense they are old 
members, but they are attending the con- 
vention for the first time. When you see 
a member with a green star, make him feel 
at home because this is the first meeting 
that he has attended. 

As you will hear later from Mrs. Galiher, 
there will be a reception for the wives 
of the new members that we are going to 
introduce in a few minutes, but more 
about that later. 

Now, Mr. President, I would like to ask 
my very efficient committee if they will 
step forward so that they can help to ar- 
range these new members before the as- 
sembly. I would like to ask the vice chair- 
man of the committee, Lester Dodd, if he 
will come forward. 

Les, if you and the committee will just 
stand here for a moment, we will get the 
gentlemen lined up here in front of the 
podium. Pat Eager. Roy Dickie, I do 
not believe is here. Past President Dodd. 
Past President Eager is here. Past Presi- 
dent J. A. Gooch. Past President Kluwin. 
I do not think that Walter Mayne is here. 
Past President Wayne Stichter. 

“Red”, I would like for you to look over 
this committee at the moment and notice 
how keen they are this morning. (Laugh- 
ter) They have obviously obeyed the in- 
junction of the Chairman to get out of the 
Old White Room by two o’clock so that, 
they could, at least, see these gentlemen as 
they came down the aisle. (Laughter) 

PRESIDENT BETTS: I understand 
that the gleam in Eager’s eye is due to hav- 
ing in his present possession some of your 
money. (Laughter) 

MR. CHRISTOVICH: ‘That is very 
possible. The other gleam is the prospect 
of getting some more. (Laughter) 

(Thereupon the new members were in- 

troduced and called to the front of the 
hall) . 
May I, on behalf of the Association, gentle- 
men, welcome you into the Association and 
tell you how delighted we are to have you 
with us and how all of us look forward to 
our association with you in the years to 
come. 

Now, as these gentlemen return to their 
seats, let us give them a real Association 
welcome into the organization. (Sustain- 
ed applause) 
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PRESIDENT BETTS: Chris, you have 
my deep appreciation and thanks for a job 
very well done. 

You know that the program “To Tell 
The Truth” on the television is sponsored 
by Geritol. That is the thing that gets rid 
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of tired blood. You have to get some new 
blood, and I think Geritol looked pretty 
good this morning. 

If you will read the program, you will 
find the next order of business is the Presi- 
dent’s Report. 


President’s Report 


Whither Are We Bound Under Doctrinaire Supreme Courtism? 


Forrest A. Betts 
Los Angeles, California 


N PRESENTING this report, I am fol- 
I lowing the precedent set by some of 
our former presidents, in discussing a sub- 
ject which I believe to be of general inter- 
est to the members of the Association. 

Since the topic of the report patently 
contemplates criticism of the various su- 
preme courts of our land, including the 
Supreme Court of the United States, the 
propriety of the comments may well be 
challenged. As good authority for the 
right of every American citizen to espouse 
a cause contrary to pronouncements of the 
high courts, I cite Mr. Justice Brewer:* 


“It is a mistake to suppose that the 
Supreme Court is either honored or 
helped by being spoken of as beyond 
criticism. On the contrary, the life and 
character of its justices should be the 
objects of constant watchfulness by all, 
and its judgments subject to the freest 
criticism. ‘The time is past in the his- 
tory of the world when any living man 
or body of men can be set on a pedestal 
and decorated with a halo*****.” 


In a recent issue of LIFE Magazine,’ Mr. 
John Osborne points out that the position 
of the court is not without challenge by re- 
spectable present day authorities. Profes- 
sor Paul Freund, of the Harvard Law 
School, and Mr. Jusice Stanley Reed (re- 
tired) have been critical of the lack of re- 
straint which the high court has demon- 
strated under its present leadership. 

Judge Learned Hand, in his recent lec- 
tures at Harvard University,’ is likewise a 


*United States Supreme Court—1898. 

*LIFE Magazine, June 16, 1958 at pg. 93. 

*The Bill of Rights” by Judge Learned Hand— 
The Oliver Wendell Holmes Lectures, 1958. 


supporting authority against “doctrinaire 
legislation.” In discussing “The Segrega- 
tion Cases,” Judge Hand querys whether 
or not the Supreme Court intended to 
overrule the “legislative judgment” of the 
states by substituting the court’s own re- 
appraisal of the relative values at stake. 
He concludes that we must assume that the 
court did mean to reappraise the “legisla- 
tive judgment” and to substitute its own 
appraisal in place of that of the states. I 
quote: 


“The question arose in acute form in 
“The Segregation Cases* In these deci- 
sions did the Court mean to ‘overrule’ 
the ‘legislative judgments’ of states by its 
own reappraisal of the relative values at 
stake? Or did it hold that it was alone 
enough to invalidate the statutes that 
they had denied racial equality because 
the amendment inexorably exempts that 
interest from legislative appraisal? It 
seems to me that we must assume that it 
did mean to reverse the ‘legislative judg- 
ment’ by its own appraisal. It acknow- 
ledged that there was no reliable infer- 
ence to be drawn from the congressional 
debates in 1868 (p. 489) and it puts its 
decision upon the ‘feeling of inferiority’ 
that ‘segregation’ was likely to instill in 
the minds of those who were educated 
as a group separated by their race alone 
(p. 494). There is indeed nothing in 
the discussion that positively forbids the 
conclusion that the Court meant that ra- 
cial equality was a value that must pre- 
vail against any conflicting interest, but 
it was not necessary to go to such an ex- 


‘Brown v. Board of Education, 347 US. 483; 


Bolling v. Sharpe, 347 U.S. 497. 
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treme. Plessy v. Ferguson* was not over- 
ruled in form anyway; it was distinguish- 
ed because of the increased importance 
of education in the fifty-six years that 
had elapsed since it was decided. I do 
not see how this distinction can be re- 
conciled with the notion that racial 
equality is a paramount value that state 
legislatures are not to appraise and 
whose invasion is fatal to the validity of 
any statue. Whether the result would 
have been the same if the interests in- 
volved had been economic, of course I 
cannot say, but there can be no doubt 
that at least as to ‘Personal Rights’ the 
old doctrine seems to have been reassert- 
ed. It is curious that no mention was 
made of section three, which offered an 
escape from intervening, for it empowers 
Congress to ‘enforce’ all the preceding 
sections by ‘appropriate legislation.’ 
The Court must have regarded this as 
only a cumulative corrective, not being 
disposed to divest itself of that power of 
review that it has so often exercised and 
as often disclaimed. (Emphasis added.) 

“I must therefore conclude this part 
of what I have to say by acknowledging 
that I do not know what the doctrine is 
as to the scope of these clauses; I cannot 
frame any definition that will explain 
when the Court will assume the role of 
a third legislative chamber and when it 
will limit its authority to keeping Con- 
gress and the states within their accredit- 
ed authority. Nevertheless, I am quite 
clear that it has not abdicated its former 
function, as to which I hope that it may 
be regarded as permissible for me to say 
that I have never been able to under- 
stand on what basis it does or can rest 
except as a coup de main.” 


Thus there is substantial authority for 
the opinion that our supreme courts (and 
I include both state and federal courts in 
this statement) have lost sight, almost com- 
pletely, of the basic principle of checks 
and balances, and of the separation of 
powers of the three departments of govern- 
ment, and have arrogated to themselves, by 
judicial fiat, the right to legislate under 
the guise of “interpretation” or construc- 
tion. Perhaps the most often quoted 
single sentence from Mr. Chief Justice 
Marshall is, “We must not forget that it is 
a constitution we are expounding.” If it 
be conceded, as indeed it must, after 150 


5163 U.S. 537. 
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years, that it is within the prerogative of 
the United States Supreme Court to “ex- 
pound” our Constitution, we must with 
equal voice conclude that our democratic 
system of government is being endangered 
when almost every decision of sociological 
and governmental importance by the Su- 
preme Court indicates that it has misinter- 
preted Mr. Chief Justice Marshall’s word 
“expound” to read “expand.” To “ex- 
pound” the Constitution is the judicial 
duty; to “expand” it certainly is not! 

The unhealthy expansion of the powers 
of the judiciary by invasion of the legisla- 
tive field is more apparent in the decisions 
of the Supreme Court of the United States 
than in those of the state courts. How- 
ever, the malady of self appreciated power 
is an epidemic which has found its way, 
none too stealthily, it seems to me, into the 
minds of the members of the courts of last 
resort of many, if not most, of the states of 
the Union. ‘This tendency to “make new 
law” by judicial opinion has probably evi- 
denced itself more in the law of torts than 
any other branch of our jurisprudence. 
There is all too great a tendency among 
all lawyers, as well as laymen, when a su- 
preme court comes down with some radical 
variation of our established negligence 
law, to merely shrug it off as of no great 
importance. There is no hue and cry 
against this invasion of the legislative pow- 
ers. The people seem to forget that power 
is a heady beverage; one that, more often 
than not, leads to abuses; what is only a 
change in the negligence law today may be: 
evidenced tomorrow by a _ migration. 
Therefore, I would warn the practitioner 
who has no stake in the practice of the 
law of negligence, that oligarchic tenden- 
cies of courts which are all powerful with- 
in themselves, endanger his branch of 
practice, whatever it may be, as well as 
they do ours. 

What I have to say about the decisions 
of the Supreme Court of the United States 
in particular, or upon this subject in gen- 
eral, is not intended to be a partisan advo- 
cacy of any cause in opposition to the rul- 
ings which have been made heretofore by 
that court. Whether the results are good 
or bad are matters of opinion, about which 
most of you will differ according to your 
predelictions. They are reviewed here 
only to test their reflection as a warning of 
the dangers of the course which lies ahead. 

The changes in the attitude and com- 
plexion of the decisions of our Supreme 
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Court did not originate with its present 
members. As has been said before, the de- 
cisions of the High Court have occasioned 
controversy and great storms of protest 
since the beginning of our history. That 
there must be some power in the Court to 
interpret and construct is undoubtedly not 
open to serious dissent. Mr. Chief Justice 
Marshall’s opinion in McCulloch v. Mary- 
land’ drew a storm of protest from those 
who thought differently. The precedent 
of interpretation, as set by that great chief 
justice, is now seized upon by the self an- 
nointed “liberal-minded” members of the 
judiciary, and their supporters, to justify 
the decisions presently being written. It 
should be of concern to us that the pro- 
nouncements of our tribunals be predicat- 
ed upon what the law is, and not upon 
what the majority of any court may think 
it ought to be. We should look as criti- 
cally at the decisions of one branch of 
government as at those of another, in the 
exercise of our duty of eternal vigilance to 
see that dictatorial powers are curbed 
wherever and whenever they may appear. 
The stubborn disregard of precedent 
which the Supreme Court has evidenced 
for the last two decades or so is of a far 
different nature and of a far different 
kind of thinking than were the decisions 
of the Marshall court. There are a few 
examples which I shall give which are per- 
tinent to our own profession and industry. 
However, to go back a considerable way 
for an example that perhaps is not accu- 
rately in point, but which certainly was a 
drastic exercise of judicial interpretation, 
I commend to you the study of the Gold 
Clause Cases. Despite their dissimilarity 
to our present situation, it is my personal 
opinion that these cases were forerunners 
of the present attitude of our courts. 
Turning to our own field, the South 
Eastern Underwriters Assssociation case" 
made interstate commerce out of matters 
of contract and, in so doing, changed the 
law of 75 years of stability, apparently only 
because of the size and character of the in- 
dustry. This appears to have been a pure- 
ly economic expediency. Coming to more 
recent cases, it is an almost unbelievable 
surprise to us lawyers to find that it is 
“cruel and unusual” punishment to de- 
prive of citizenship rights a deserter from 


SaU/nited States v. South-Eastern Underwriters 
Assn. 64 Supreme Court 1162, 322 U.S. 533, 88 
Law Fd. 1440. 

*McCulloch v. Maryland, 4 Wheaton 316. 
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the armed services, who falls only slightly 
below the class of traitor. We of Califor- 
nia, view with resistance, regret, and dis- 
approval, the decision of the high court 
which says that California cannot deter- 
mine for itself the qualifications of those 
who practice law before our state courts. 
We look with apprehension at the inter- 
pretation of the Smith Act by which the 
state and federal departments of justice are 
so hamstrung in their investigation and 
prosecution of subversives that any at- 
tempt to enforce the law is useless, and 
we must abide with the knowledge that the 
Communistic conspirators are permitted to 
run at large among us, free to contaminate 
those with whom they come in contact. 

Undoubtedly, the most violent and con- 
troversial decisions of the present court are 
the so-called “segregation cases.” Without 
concern for the citizens who may be on 
one side or the other of that controversy, 
it is alarming to know that any court in 
the United States of America could sub- 
stitute, by injunctive action resulting in 
criminal conviction, its will upon some of 
the people of our country, instead of await- 
ing legislative procedure, however long 
that may have taken. We of the West 
have never had segregation, and therefore 
have not been afflicted by any sociological 
problems incident to the Supreme Court’s 
decision. I am not for an instant discuss- 
ing the sociological impacts or antagonistic 
philosophies of either the North or the 
South. What I want to point out is that 
the interpretation which would permit the 
establishment of an enforcement system by 
injunction is a revolutionary and danger- 
ous determination. If the court can issue 
orders to show cause, and find citizens 
guilty of a crime without a jury trial, un- 
der the bare branches of the Fourteenth 
Amendment, and without legislative en- 
actment establishing the machinery for its 
enforcement, then the court can likewise 
extend that self-given power to every topic 
within the purview of man’s thinking, in- 
cluding the law of negligence. 

Section 5 of the Fourteenth Amendment 
Says: 


“The Congress shall have power to 
enforce by appropriate legislation, the 
provisions of this Article.” 


No such power was given to the Su- 
preme Court. I quote again from “The 
Bill of Rights” by Judge Hand: 
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“We are not indeed forced to choose 
between absolutism and the kind of 
democracy that so often prevailed in 
Greck cities during the sixth to fourth 
centuries before our era. The Founding 
Fathers were acutely, perhaps over-acute- 
ly, aware of the dangers that had follow- 
ed that sort of rule, though, as you all 
know, they differed widely as to what 
curbs to impose. Tor myself, it would 
be most irksome to be ruled by a bevy 
of Platonic Guardians, even if I knew 
how to choose them, which I assuredly 
do not. If they were in charge, I should 
miss the stimulus of living in a society 
where I have, at least theoretically, some 
part in the direction of public affairs.” 
(Emphasis added.) 


In what manner, it may be asked, does 
all this concern us in the law of torts? In 
the limited confines of this report it would 
be impossible to check and review the acti- 
vities of the appellate benches of the forty- 
eight states. So I have confined myself to 
my own state supreme and appellate 
courts. 

The most recent case of judicial trans- 
gression into the legislative area of action 
by our court was in the case of Butigan v. 
Yellow Cab Company.’ As is pointed out 
by Mr. Justice Schauer in the dissenting 
opinion, it had been held in decisions dat- 
ing to 1897 that the defense of unavoidable 
accident had been raised by the defend- 
ant’s answer in denying the plaintiff's alle- 
gations of negligence. Without rhyme or 
reason of merit, and out of the “blue” 
came the decision of the four who consti- 
tuted the majority of the court, to hold 
that this defense was no longer available, 
and that it was prejudicial error to have 
given an instruction embodying that law. 


*Butigan v. Yellow Cab Co., 49 Cal. 2d 652, 320 
P. 2d 500 (1958). 

7aThe instruction complained of states: “In law 
we recognize what is termed an unavoidable acci- 
dent. These terms do not mean literally that it 
was not possible for such an accident to be avoided. 
They simply denote an accident that occurred with- 
out having been proximately caused by negligence. 
Even if such an accident could have been avoided 
by the exercise of exceptional foresight, skill or 
caution, still, no one may be held liable for injuries 
resulting from it. Bear in mind, however, that if 
any defendant failed to exercise ordinary care, and 
if that failure was a proximate cause of the acci- 
dent in question, then, whether or not such con- 
duct was the sole cause, the accident was not un- 
avoidable, and the defense of unavoidability may 
not be maintained by that defendant.” (Cal. Jury 
Instns., Civ. 4th rev. ed. 1956 (No. 134) 
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Despite the fact that our legislature had 
specifically recognized that there is such a 
defense by referring to it in Section 602 of 
the California Vehicle Code, and despite 
the court’s specific approval of the defense 
in Parker v. Womack,’ the majority opin- 
ion said: 


“We are of the view that the rule ap- 
plied in Parker v. Womack should be 
reconsidered. In reality the so-called de- 
fense of unavoidable accident has no 
legitimate place in our pleading. It ap- 
pears to be an obsolete remnant from a 
time when damages for injuries to per- 
son or property directly caused by a 
voluntary act of the defendant could be 
recovered in an action of trespass****” 


It is probably apparent that no greatly 
crippling effect resulted from this decision 
since the issues of negligence and contri- 
butory negligence remain unchanged. The 
point is that the court went out of its way 
to change a simple rule of law that gained 
its place justly and by long usage. 


Perhaps the most bold and glaring ex- 
ample of judicial legislation in our com- 
monwealth was determined in the case of 
Hunt v. Authier’ Until this decision 
there had been no survival of causes of ac- 
tion in California for wrongful death or 
personal injuries. The background facts 
were that one Mounsey had killed Dr. 
Hunt. 

Mounsey then committed suicide. Thus, 
there was a short interval during which 
Mounsey survived Hunt. During that 
period of time a cause of action for wrong- 
ful death existed in favor of Dr. Hunt’s 
heirs against Mounsey. Did any part of 
this action survive? By one of the most 
circuitous and labored courses of judicial 
circumvention one could imagine, four 
members of our seven justice supreme 
court seized upon the word “property” in 
Section 574 of our Probate Code, refined 
its definition to include the losses which 
the heirs might suffer by being deprived 
of the value of “future support,” and held 
that since that statute specifically provided 
for the survival of causes of action for 
“property” which was destroyed, this 
phraseology permitted a partial cause of 


8Parker v. Womack, 37 Cal. 2d 116, 230 P. 2d 823 
(1951) . 

*Hunt v. Authier, 28 Cal. 2d 288, 169 P. 2d 913 
(1946) . 
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action for wrongful death to survive. The 
court in arriving at this conclusion said: 


“Where the courts have not held such 
losses to be injuries to property, it has 
been due to a reluctance to depart from 
ancient judicial declarations or to the 
absence of a statute designed to modify 
the rule of nonsurvival****, 

“It follows that wherever a plaintiff 
has sustained an injury to his ‘estate’, 
whether in being or expectant, as distin- 
guished from an injury to his person, 
such injury is an injury to ‘property’ 
within the meaning of that word in the 
present statute. The plaintiffs have 
therefore stated a cause of action for re- 
covery from the defendants of the:mater- 
ial losses sustained, including the pre- 
sent value of future support.****” 
(Emphasis added.) 


The dissenting opinion of Mr. Justice 
Spence began: 


“Being one of those who would favor 
the enactment of appropriate legislation 
providing generally for the survival of 
practically all tort actions, it is with 
some reluctance that I take a position 
contrary to that reached in the majority 
opinion. The functions of this court, 
however, are judicial rather than legis- 
lative, and in my view the majority 
opinion has invaded the legislative field 
through the guise of judicial construc- 
tion. 

“It is a matter of common knowledge 
that the question of whether our law 
should be changed so as to provide gen- 
erally for the survival of tort actions has 
been for some time a highly controver- 
sial subject in this state. Legislative 
bills, embodying proposed general sur- 
vival legislation, have been introduced 
at every session of the Legislature over 
a long period of years. Yet none of these 
bills has ever been enacted. Numerous 
law review articles have been written on 
the subject, some of which are cited in 
the majority opinion, and the writers of 
these articles have almost invariably 
been strong advocates of general survival 
legislation. None of these writers has 
suggested that any general survival legis- 
lation has ever been enacted in this state 
or that the adoption of the provisions of 
the Probate Code of 1931 (Stats. 1931, 
pg. 587 et seq) had the effect of chang- 
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ing the settled rule that an action for 
wrongful death did not survive the 
death of the tort feasor.” Yet the ma- 
jority opinion, by seizing upon the 
single word ‘property’, as used in Sec- 
tion 574 of the Probate Code, and by 
ignoring the context, construes that sec- 
tion as a general survival statute accom- 
plishing practically everything which 
has been sought through the years by the 
sponsors of general survival legislation, 
and perhaps more. To these sponsors 
the majority opinion will come as a dis- 
tinct surprise, for they will learn for the 
first time that their attempts to obtain 
general survival legislation in each ses- 
sion of the Legislature held since the 
adoption of the Probate Code in 1931, 
have been wholly unnecessary, as such 
general survival legislation had been en- 
acted, without coming to their attention, 
as part of that code. Their surprise will 
no doubt be shared by the legislators 
who voted for the enactment of the Pro- 
bate Code as well as by the members of 
the bench and bar.” 


To say that the Hunt decision left the 
law of survival of actions in California in 
utmost chaos is a compliment to mild ex- 
pression. ‘The next legislature had to cre- 
ate an entirely new set of laws. One can 
say, as Mr. Justice Spence probably did, 
that this law was good; that the result was 
what it should be. But that begs the ques- 
tion, because the query of real importance 
is whether or not it is good American 
government to have a court coerce a legis- 
lature. 

To continue to amass the repetitions of 
this sort of judicial thinking and acting 
would extend this Report indefinitely. 
Suffice it to say that the “doctrinaire theo- 
ry” of judicial pronouncement is likewise 
evidenced in our intermediate appellate 
courts. By this process, for example, an 
entirely new definition of accident has 
been handed down. In substance, it is 
that if the occurrence was an accident in 
the eyes of the injured party, then it was 
an accident under the terms of a liability 
insurance policy. Thus, coverage may be 
extended for an intentional act, such as as- 
sault, the result of which was an “acci- 


“Clark v. Goodwin, 170 Cal. 527 (150 Pac. 357, 
L.R.A. 1916A,1142). See also De La Torre v. John- 
son, 200 Cal. 754, 254 Pac. 1105. Singley v. Bige- 
low, 108 Cal. App. 426, 291 Pac. 899; Severn v. 
California Highway Indemnity Exchg. 100 Cal. 
App. 385, 280 Pac. 213. 
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dent” only from the point of view of the 
person affected. 

Ritchie v. Anchor Casualty Co.," decid- 
ed in 1955, is a typical case showing the 
adversity which results to insurance compa- 
nies because of this type of reasoning by 
our courts of review. Undoubtedly, you 
who have been representing these compan- 
ies, and have been helping to determine 
what is the reasonable interpretation of 
their policies, would not believe, except for 
this decision, that an “accident” policy 
should be held to extend coverage for an 
occurrence properly chargeable to “pro- 
ducts liability’; nor would you have 
thought that an event which was not an 
“accident”, from the point of view of the 
insurer and the assured, would become so 
merely because the person affected by the 
event did not expect it to happen. Yet the 
Ritchie case can stand for nothing less. 


In that case, the assured sold to the 
plaintiff refined peanut oil to be used in 
making corn chips. It was actually used 
for the purpose for which it was intended, 
but it was rancid. The assured was the 
seller and he sued the purchaser for the 
purchase price amounting to approximate- 
ly $1200. The purchaser cross-complained 
in the sum of some $12,000 for damage to 
his business. That case between the pur- 
chaser and the seller was settled by cross- 
dismissals. The seller-assured then sued 
his insurance company on his accident in- 
surance policy. He had no products lia- 
bility insurance. 

Certainly, before this decision, no one 
would have believed that this was an “acci- 
dent”. It was nothing more nor less than 
a products liability coverage problem; yet, 
the court held that since it was a result 
which was not anticipated by the “injured 
party”, it was, in fact, an accident and re- 
covery was allowed against the insurance 
carrier on its accident policy. Such an 
absurdity could lead to many unbelievable 
conclusions. By such a definition, every 
person who dies from whatever cause, even 
murder, meets his demise by accident—at 
least, as far as he is concerned—and, there- 
fore, his heirs would be entitled to recover 
under his pure accident policy. It is be- 
cause of the decisions like the Ritchie case 
that insurance companies find it necessary 
to pay losses for which they have received 
no premium. 


“Ritchie v. Anchor Casualty Co., 135 Cal. App. 
2d, 286 P. 2d 1000 (decided in 1955). 
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I cannot leave this subject without some 
discussion of the case of Wildman v. Gov- 
ernment Employees’ Ins. Co.,” and the case 
of Cassin v. Financial Indemnity Co.,” de- 
cided on May 20, 1958. The Wildman 
case, which is followed by the Cassin case, 
is a particularly violent example of judi- 
cial perversion of statutory law. It refers 
to Secs. 402 and 415 of the California Ve- 
hicle Code. These sections deal with and 
by their context are strictly limited to the 
problems of ownership liability. Div. 7 of 
the California Vehicle Code carries the 
heading: “Civil Liability and Financial 
Responsibility of Owners and Operators of 
Vehicles.” Chapter 1 is denominated 
“Civil Liability” and begins with Sec. 400, 
defining the “Liability of Governmental 
Agencies.” Sec. 402 defined the “Liability 
of Private Owners.” In other words, it is 
the statute which changes the common law 
to establish limited liability against the 
owners of private automobiles being oper- 
ated upon the public highways. Chapter 
2 carries the heading, “Financial Respon- 
sibility Law”, and starts with Sec. 410, pro- 
viding the method of “Suspension of Li- 
cense and Registration While Judgment 
Unsatisfied and Until Giving of Proof of 
Ability to Respond in Damages.” 

Sec. 413 determines “When Judgment 
Deemed Satisfied”, and Sec. 414 covers 
“Proof of Ability to Respond in Damages.” 
Paragraph (a) thereof says in part: 


“Proof of ability to respond in dam- 
“ages may be given by the written certifi- 
cate or certificates of any insurance car- 
rier duly authorized to do business with- 
in the State, that it has issued to or for 
the benefit of the person named therein 
a motor vehicle liability policy or pol- 
icies as defined in Section 415****”, 


Sec. 415, therefore, is the section which des- 
cribes the “Requisites of Motor Vehicle 
Liability Policy” which the owner must 
file with the Motor Vehicle Department in 
order to again secure a license and right 
to drive upon the public highways after 
having once failed to pay a judgment in 
the amount provided for in the statute. 
The code states that under such circum- 
stances a motor vehicle liability policy 
shall meet the following requirements: 


“Wildman v. Government Employees Ins. Co., 48 
Cal. 2d 31, 307 P. 2d 359 (1957). 

“Cassin v. Financial Indemnity Co., 160 A.C.A. 
682 (decided on May 20, 1958). 
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“Such policy shall insure the person 
named therein and any other person us- 
ing or responsible for the use of said 
motor vehicle or motor vehicles with the 
express or implied permission of said as- 
sured.” (Emphasis added by the court 
in Wildman case.) 


The court took this definition out of con- 
text and made it apply to all motor vehicle 
liability policies, using a reason which, ex- 
cept for the misrepresentation of context, 
might be proper, to-wit, that insurance 
policies must contain the provisions requir- 
ed by the law. It is apparent that the ma- 
jority of the court did take this definition 
out of context and thus made it apply to 
all motor vehicle policies as though it were 
a requirement of the general law on that 
subject. This, in my opinion, is a repre- 
hensible misrepresentation by the court of 
the context of the law in order to accomp- 
lish a thoroughly improper objective. 
(The Wildman decision was by Mr. Jus- 
tice Carter, with Justices Spence and Mc- 
Comb dissenting.) 


The somewhat intemperate phraseology 
of a member of our supreme bench who al- 
most never concurs in a decision in favor 
of the defendant in negligence cases, is not 
to be recommended as proper or desirable 
legalistic thinking. In Talley v. Northern 
San Diego Hospital District,“ we have a 
“horrible example” in his dissent from the 
opinion of the majority in a case involving 
governmental immunity. Opinions may 
differ as to the propriety of governmental 
immunity, and again I am not presenting 
the case for controversy on that point. 
The dissenter said: 


“Again, it is necessary for me to pro- 
test the continuance of the archaic, out- 
moded, unfair and discriminatory doc- 
trine of governmental immunity, blindly 
followed by the majority in this case.*** 


“I had thought when People v. Super- 
ior Court, 29 Cal. 2d, 754, (178 Pac. 2d 
1) was decided in 1947, that we had be- 
gun to revamp our ideas.***** I find, 
however, that this court has again re- 
verted to the old, archaic theory of sov- 
ereign immunity and will continue to 
hold that a governmental agency, no 
matter how it conducts its business, is 
engaged in its governmental capacity, 


“Talley v. Northern San Diego Hospital District, 


41 Cal. 2d 33, 257 P. 2d 22 (1953). 
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and is, therefore, immune from tort lia- 
Ray. oo oeee 


“The entire doctrine of governmental 
immunity rests upon a rotten founda- 
tion, and professors, writers, and liberal- 
minded judges are of the view that it 
should be placed in the judicial garbage 
— where it belongs.” (Emphasis add- 
ed.) 


When such a judge, who usually carries 
his particular “brand” of liberalism on his 
sleeve, can get enough of his associates to 
join him in the formation of a majority of 
the court, he changes the law to fit his 
own conception of what it should be. If 
he can call a decision “old, outmoded and 
outworn”, if it can be classed as “archaic”, 
then, without benefit of legislative aid, a 
new branch is engrafted upon the body of 
the law. This, I believe to be a dangerous 
“doctrine,” the creeping grip of which may 
well throttle, and eventually kill, the free- 
dom of every American citizen. When the 
court presumes by decision to transgress 
the prerogatives of the law-making branch, 
the time has come to call a halt. 

Mr. Page Smith, in a recent editorial re- 
— the acts of the founding fathers, 
said: 


“It was thus evident that if a sound 
and enduring government were to be 
established it must be based upon a real- 
istic assessment of human motivation 
and of the lessons of history. To base a 
government, for instance, on what man 
ought to be or might some day become, 
was to invite disaster.” 

He also remarked in the same editorial: 

“Without a strong and balanced gov- 
ernment so fashioned as to prevent any 
one branch from increasing its own pow- 
ers disaproportionately or infringing 
the basic right of its citizens, amnar- 
chy and lawlessness would engulf the 
nation.* **** 

“If there is a lesson to be learned from 
these shifting perspectives on the Con- 
stitution, it is, perhaps, that we tamper 
with it at our hazard. Any damage that 
the court or President might do today 
would be far outweighed by the accumu- 
lation of power in the hands of the legis- 
lative branch tomorrow.” 


It is highly improbable that we, as indi- 
viduals, can stem the flowing tide of the 
judicial storm which seems to have taken 
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control of the men who occupy our “upper 
benches.” Be that as it may, I support the 
position that we should be as strong and 
vigilant in our defense of the legislative 
rights and powers as we were of the Su- 
preme Court’s integrity when the effort 
was made to invade its rightful province. 
If we, each of us, will think and speak our 
convictions, the time will come when the 
present phase of judicial history shall have 
passed, and when the Supreme Court is 
again confined to the proper banks of its 
true judicial course, and the state courts 
will follow suit. It has come about in like 
manner before, it must do so again. As 
former President said in his address at 
peo Forge (February 22, 1931, repeated 
1958): 


“Our government was an experiment 
in securing to a people the maximum of 
individual freedom. And the human 
spirit has blossomed in independence 
and self-respect. It brought America to 
a greatness unparalleled in the history 
of the world. 

“Amid the scene of vastly growing 
complexity of life we must preserve the 
independence of the individual from the 
deadening restraints of government, yet 
by the strong arm of government equally 
assure his fair chance, his equality of op- 
portunity from the encroachments of 
special privileges and greed or domina- 
tion by any group or class.” 


The author of “The New Sociological 
Approach”,” in the American Bar Associa- 
tion Journal of December 1957 concludes: 


“If it be admitted that the Court may 
change the Constitution by construction 
whenever it sees a need therefor, consti- 
tutional government as we have known 
it and as it was visualized by its found- 
ers has indeed ceased to exist. 

“Under the pretense of regulating 
interstate commerce or of taxing for the 
general welfare, Congress under the pre- 
sent view of the Supreme Court may 
regulate or even prohibit the activities of 
substantially any business within the 
United States. 

“The reputation of the Supreme 
Court has suffered certainly in the opin- 
ion of the legal profession and probably 


Vol. 43, 


*“The New Sociological Approach.” 
(Decem- 


American Bar Association Journal, 1084. 
ber, 1957.) 
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more generally by reason of its instabil- 
ity as shown by the frequent overruling 
of its own recent decisions, caused large- 
ly by changes of opinion of individual 
judges, its disregard of precedents which 
were believed to have settled the law, 
and most of all by a method of constru- 
ing the Constitution to attain a desired 
object, although in effect the Constitu- 
tion is amended and the balance of 
power between the Federal Government 
and the states seriously disturbed. 

“It is not for this writer to say that 
these decisions of the Supreme Court are 
wrong, but it is respectfully suggested 
that a method of construing the Consti- 
tution so as to make it apply to a desired 
object may be carried too far.” 


In “The Importance of an Independent 

”," Mr. Elihu Root expressed 

what I believe to be a reasonable and ne- 

cessary rule by which to measure the con- 

duct of our justices sitting as courts of re- 
view. He said: 


“It is not the duty of our courts to be 
leaders in reform, or to espouse or to en- 
force economic social theories, or, except 
in very narrow limits to readjust our 
laws to new social conditions. The 
judge is always confined within the nar- 
row limits of reasonable interpretation. 
It is not his function or within his power 
to enlarge or improve the law. His duty 
is to maintain it, to enforce it, whether 
it be good or bad, wise or foolish, . ac- 
cordant with sound or unsound econo- 
mic policy. By virtue of the special duty 
imposed upon them, our courts are ex- 
cluded from playing the part of reform- 
er. ‘Their duty is to interpret the law 
as it is, in sincerity and truth, under the 
sanction of their oaths and in the spirit 
of justice.” 


You may be asking yourselves: What 
shall be done about this situation? What 
remedy is there? What action is possible 
to be taken? How can the consequences of 
misappropriation of power be avoided? 
There is, of course, nothing which this 
Association as such may do, but if any 
source of power is open to us, it must come 
from a concert of action by each of us 
individually. The proponents of the pre- 
sent doctrinaire method of judicial inter- 


“The Importance of an Independent Judiciary.” 
72 The Independent 704 (1912). 
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pretation and construction admit that the 
court’s decisions are influenced “by the 
public.” They go so far as to justify their 
position in support of the court’s action 
in changing the law by saying that the 
court takes from the “people” its power to 
make its decisions, even to the point of by- 
passing the express terms of the Constitu- 
tion. If this is true, then certainly it be- 
hooves cach one of us to be vocal in our 
opposition to the decisions which violate 
the precepts of a government predicated 
upon the division of power between three 
branches. We should be active in our 
support of a better qualified judiciary— 
one that will adhere to the precedents of 
the past, and leave reform and revision to 
the proper agency. We should seek to se- 
cure as judges men who have proven them- 
selves in the practice to be of stable judg- 
ment; men who can and will exercise that 
self restraint which, alone, will assure us 
of a government of laws, rather than a 
government of judges. 

No claim is made by me that there exists 
an emergency which calls for strife, or for 
a modern Patrick Henry. But I do say, in 
closing, that this is no time for complacent 
acceptance of the sociological method of 
changing old laws and making new ones 
by our courts of last resort; and I do say 
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that we must exert every possible power 
we have to eradicate this sort of thinking 
from the decisions affecting the laws which 
in turn affect insurance and insurance 
companies; I do say that there is need to 
watch for and guard against the kind of 
judicial power by which self-annointed 
“Platonic Guardians” may seek to control 
the entire concept of government. If we 
are unwilling to fight against this sort of 
sociological decision now, then, as certain 
as we are here today, the future will call— 
call loudly, and I hope successfully, for 
some voice to say, “Give me liberty or give 
me death.”” (Sustained applause) 


“The Supreme Court would profit, it seems to 
me, if it followed the admonition of Holmes Alex- 
ander, who, in a recent editorial said: “Wisdom 
would grow if all Senators looked back—that’s 
right, looked back to their historical beginnings—a 
lot oftener than they do.” 





Reprints of the President’s Report 
will be available—at no charge—if suf- 
ficient requests are received prior to 
November 15, 1958. Please send your 
requests to the Editorial Office, In- 
surance Counsel Journal, 150 East 
Broad Street, Columbus 15, Ohio. 











Report of the Secretary 


A. FRANK O’KELLEY 
Tallahassee, Florida 


T HAS BEEN a real pleasure and privi- 
I lege to serve for this third year as your 
Secretary. 


These have been the years during which 
we have had an Executive Secretary, and I 
cannot be too high in my praise for the 
efficient and pleasing manner in which 
Miss Blanche Dahinden has performed the 
duties of that office. 


During the past year, 78 lawyers have 
become new members of this Association. 
This makes a total, as of June 30, 1958, of 
1688 members. 88 applications for mem- 
bership were processed, 78 of which were 
approved. Presently there are in process 
25 applications. 


During the year our Association has sup- 
plied the bench with three good lawyers: 
George T. Shannon—Tampa, Florida 
Tom J. Stubbs—Kansas City, Missouri 

Claude Williams—Dallas, Texas 

I think it is safe to say that we have 
about 800 registered at this meeting. We 
hope you will all enjoy yourselves. 

Alvin Christovich mentioned the green 
badge which is worn by the members who 
have been members for more than a year, 
but who are attending their first conven- 
tion. ‘Those of you who may not have 
those badges please call that fact to the at- 
tention of the ladies at the registration 
desk and ask that you be supplied with 
those stars on your badges. 





Page 410 


Let me thank President Betts, the other 
officers and members of the Executive 
Committee, and each one of you for your 
cooperation with me as your Secretary. 
(Applause) 


PRESIDENT BETTS: 
Frank, very much. 


Thank you, 


We will assume that it has been moved, 
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seconded and carried that that report be 
accepted, approved and filed. 

The next order of business is the report 
of the Executive Secretary. Where is 
Blanche? Come forward. (Applause) 

Before she starts, I want to say that we 
are all very happy indeed, to have Blanche 
as our Executive Secretary. She does a 
great job for you and for us. (Applause) 


Report of the Executive Secretary 


Miss BLANCHE DAHINDEN 
Milwaukee, Wisconsin 


OU KNOW, every year I try to get 

out of this job and, every year, the 
powers that be say, “No, the members want 
to look at you.” Well, I do not know why 
you cannot look at me just as well at the 
registration desk as standing up here shak- 
ing in my boots, but that seems to be the 
case. 

I do not know when I have seen a larger 
group of new members here. You know 
that the new members are my particular 
pets, and I was worried about them this 
year because registrations at The Green- 
brier closed on February 21st, which was 
prior to the admission to membership of 
many of them. However, I am very happy 
to see that so many came, and I think they 
are a very good looking bunch. 

Everything ran smoothly in my office 
this year. There was no major upheaval 
of any kind. The books were audited for 
the first time in Milwaukee last November. 
The auditor spent two days with me. He 
asked a million questions, fortunately 
which I was able to answer. Much to my 
surprise, everything turned out all right. 
and I did not have to go to jail, and no 
one had to come and bail me out. (Laugh- 
ter) 

The Mid-winter Meeting was lots of fun. 
I suppose most mid-westerners love to tra- 
vel to California and see that lovely state. 
I was particularly glad to have an oppor- 
tunity to spend a few days in Santa Bar- 
bara, my first visit there. 

Mr. Betts fumed and fretted for weeks 
before the meeting because he said that 
February was the rainy month in Califor- 
nia and, “What would we do if it rained?” 


Well, I am of the opinion that this group 
has a good time just being together regard- 
less of the weather. As it happened, it 
only rained for about two hours one morn- 
ing, and it did not matter anyway because 
we were all at work. 

The California members were wonderful 
hosts to the Executive Committee while 
we were out there. They gave some lovely 
parties for us. We were all very grateful 
to them, and we were happy to see so 
many of them present to enjoy their own 
parties. 

I must report that there was no activity 
on the part of the Eight O’Clock Clean 
Living Club, (laughter) that organization 
which had been formed in Florida, about 
which I told you last year, mainly because: 
(a) the ocean was too cold, and, (b) the 
pool did not open until ten o’clock. By 
this time, we were all hard at work. How- 
ever, I can assure you that the club will 
be reactivated at the earliest opportunity. 

On my way out to California, to Santa 
Barbara, I spent two days in Los Angeles 
at Mr. Betts’ request, working with him. I 
had an opportunity to see that fabulous 
house of his, complete with heated swim- 
ming pool, perched on top of a hill over- 
looking all of Los Angeles. My eyes pop- 
ped right out of my head, and I told him I 
had never seen anything like it, even in 
the movies. I was very appreciative of the 
invitation. 

Wherever I go throughout the country, 
it seems as though everyone is a Milwaukee 
Braves fan. (Laughter) Everybody asked 
me about the Braves. Many of you people, 
when you write to me, make comments 





October, 1958 


about the Braves. They were not doing 
too well just before I left home, but I 
thought you might be interested in hear- 
ing about something that happened during 
the series last fall to give you an example 
of one firm’s employee relations, to wit, 
Bendinger, Hayes and Kluwin, my former 
employers. There were five working days 
on which series games were played. Mr. 
Kluwin brought down a portable tele- 
vision from his home and installed it in 
the library of the law firm. Every day 
when the games started, all work ceased, 
and everyone adjourned to the library. I 
went by invitation. 

There we sat, glued to our chairs, until 
the games were over. They have a very 
nice ladies’ lounge with a dinette set and 
a refrigerator and a stove. For the five 
days, there was spread out a sumptuous re- 
past on the table, including every kind of 
bread imaginable, cold cuts, cheese, pick- 
les, and olives, potato chips, peanuts and 
cookies, coffee and the inevitable beer. 
Whenever anyone got hungry during the 
commercial, they rushed into the lounge, 
filled up their plate and dashed back to 
the television set. In so doing, no one had 
to go out to lunch and miss any part of 
the game. 

This went on for the five days for about 
20 of us, at no cost to any of us. The 
spread was put on by the firm, so you see 
what I mean by employee relations. They 
really had it. (Laughter) 

I told you before, and I would like to 
tell you again that I enjoy my job. I am 
sure you all know I do. Mr. Kiplinger, of 
Washington Newsletter fame, has this to 
say about one’s job: It is the greatest eco- 
nomic asset you have; it is worth more 
than any other investment; it grows in 
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value, it pays good dividends, and pays 
more as time goes on. 

He is, of course, speaking from a mone- 
tary standpoint, but there are many things, 
many more things, one takes from a job 
besides money. Someone else has said, 
“True satisfaction is not from the praise, 
but from the doing.” 

Now, I get lots of praise because attor- 
neys have notoriously facile tongues, but 
my real satisfaction comes in seeing the 
office run smoothly, in seeing a convention 
run smoothly, and in seeing things take 
their orderly place in the course of a year. 
I am proud of my job, and I am proud of 
the Association and its standards but, most 
of all, I am proud of you, the members, 
the finest group of people it has ever been 
my pleasure to know. 

Thank you very much. 

PRESIDENT BETTS: I do not know 
why we Presidents should insist that 
Blanche make this report. She is what we 
call out in Hollywood a “scene stealer.” 
She usually steals the scene. Arthur, take 
my suggestion and let her squirm out of 
this next year. 

I will have more to say about this gentle- 
man later, but I want you to take an offi- 
cial look, now, at your President-Elect 
while he is still President-Elect—Arthur 
Blanchet. (Applause) 

Going back for a minute to Blanche’s 
speech, if any of you want to find out 
about the Dodgers, come up and I will tell 
you very confidentially, in a whisper, 
about them. We are not bragging very 
much. 

The next order of business will be the 
Treasurer’s report by that very pleasant 
and enjoyable gentleman from Washing- 
ton, Mr. Charlie Pledger. (Applause) 


(Applause) 


Report of the Treasurer 


CHARLES E. PLEDGER, JR. 
Washington, D.C. 


HIS is my sixth and last report to you 
as Treasurer of the Association. I 
leave the office with our finances in ex- 
cellent shape and our fiscal operations on 
a sound and businesslike basis. During 
my period of service, we have kept well 


within our budget and have added sub- 
stantially to our reserves. 

The functions of the office of Treasurer 
are now performed almost entirely in the 
office of the Executive Secretary. We have 
come a long way and reached the right des- 
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tination in placing and centering the fin- 
ancial work of the Association, along with 
most of the other detail operations of our 
organization, in one locality. The office 
of Executive Secretary has taken on added 
importance each year. Last November the 
audit of our books was made in Milwaukee 
for the first time. This was the final step 
in the complete transfer of the handling of 
the details of the financial affairs of the 
Association to the office of the Executive 
Secretary. The duties devolving upon my 
successor will be to sign checks on the As- 
sociation’s main account and to act in a 
policy-making capacity. 

In my six years as your Treasurer, I have 
reached two very definite conclusions re- 
garding our finances. First, we should al- 
ways maintain reserve funds in such 
amounts as befit the reputation we enjoy 
as a substantial, stable and dignified or- 
ganization. Secondly, our expenditures 
above those required for normal operating 
expenses should be for those things con- 
templated as of the greatest service to our 
members and the industry we represent. 
An example of such an expense, in my 
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opinion, was the publication of color 
plates, “The Atlas of Human Anatomy,” 
in the January, 1958 issue of the Insurance 
Counsel Journal. This was a useful con- 
tribution to the everyday activities of a 
large percentage of our membership. 


Attached is a statement reflecting the de- 
tailed financial operations of our Associa- 
tion for the period from November 1, 1957 
through June 30, 1958. 


In bowing out as your Treasurer, I do 
so with a deep sense of gratitude for the 
privilege of serving the Association in that 
capacity. It has been a real pleasure and 
a source of tremendous enjoyment to me. 
I pay tribute to Blanche Dahinden, our 
faithful Executive Secretary. She is an 
efficient, capable and willing worker. I 
thank the officers and members of the 
Executive Committees under whom I have 
served for their understanding and help. I 
express to the membership at large my 
heartfelt appreciation for the friendships I 
have made and cherish. I pledge my co- 
operation to my successor in his task of 
keeping our financial ship on an even keel. 


Report from November 1, through June 30, 1958 


Balance as at October 31, 1957: 
Cash: 
Checking Accounts: 
Marine National Exchange Bank, 
Milwaukee, Wis. - 


Marshall & Ilsley Bank, Milwaukee, Wis. 


Savings Accounts: 


National Savings & Trust, Washington, D. C. 
Second National Bank, Washington, D. C. - 


Union Trust Co., Washington, D. C. 


Natl. Metropolitan Bank, Washington, am... 
Riggs National Bank, Washington, D. C. 


Investments: 

United States Savings Bonds: 

Series K 
V-26258-K—Maturing Feb., 1966 
V-26952-K—Maturing Feb., 1967 
V-26953-K—Maturing Feb., 1967 


Receipts: 
OE 
Journal: 
Subscriptions 
Se 


EE LN TERROR ATT EE 





$ 4,577.38 
14.00 


2,744.23 
10,457.54 
10.175.37 
10,150.00 
10,175.00 


$ 5,000.00 
5,000.00 
5,000.00 15,000.00 $63,293.52 


$41,225.00 


_-----—- § 2,860.25 


1,292.50 4,152.75 


1,725.00 
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Interest: 
Natl. Savings & Trust — 
Second National Bank _.... 
Ee CS i eee 
neat. beer. Bak 
en 
U. S. Savings Bonds _... 
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41.10 
156.85 
152.62 
152.26 
151.74 
207.00 861.57 


Convention Regis. Fees 
Miscellaneous _. esiieiiappeahihligabamianibit 


Disbursements: 
Exec. Sec.’s Office Expense - 
Journal: 
Publication Cost . 
Binders 
Admission Fee Refunds | 
Convention Expense 


y vent ee Mn Expense scxabiiainitie 
Auditing Expense __. penne 


sntetieiiebiababia 7,876.78 


16.17 55,857.27 


wane 6,227.18 


20,790.48 


1,257.30 22,047.78 
250.00 
280.74 

7,760.66 
225.00 


Miscellaneous a ecnscenitias 526.90 37,318.26 
Excess of Receipts over Expenditures ieileraliaeihaietitnes 18,539.01 
Balance as at June 30, 1958 ats $81,832.53 
Accounted For as Follows: 
Cash: 
Checking Accounts: 
Marine National Exchange Bank, 
Milwaukee, Wis. a $10,599.04 
Marshall & Isley Bank, Milwaukee, Wis. __. 1,000.00 
First Wisconsin National Bank, 2876.78 
Milwaukee, Wis. -_..-...-.-------- 
Savings Accounts: 
National Savings & Trust, Washington, D.C. _ 10,785.33 
Second National Bank, Washington, D.C. _ 10,614.39 


Union Trust Co., Washington, D.C. 


10,327.99 


National Metropolitan Bank, 
Washington, D.C. 


10,302.26 


Riggs National Bank, Washington, a 10,326.74 


Investments: 
United States Savings Bonds: 
Series K 


V-26258-K—Maturing Feb., 1966 __.. : 


V-26952-K—Maturing Feb., 1967 _. 
V-26953-K—Maturing Feb., 1967 


PRESIDENT BETTS: Now, { am go- 
ing to vary the program so that some of 
the routine matters may be left to last. I 
am going to introduce to you a man—“The 
man” shall I say—from South Bend. I at- 
tempted to find out something about Dean 
Manion from a man who used to be my 
next door neighbor and who took law 
from the Dean at Notre Dame. I do not 
know what Dean Manion does to those 
people, but I could not find out anything 
about him. 


$ 5,000.00 
5,000.00 
5,000.00 15,000.00 
$81,832.53 


My friend in Los Angeles laughed and 
told me to get the Dean to tell me about 
how he imitates Mr. Churchill, and how 
some of the people in South Bend think 
the four freedoms were written out there 
on that lake right off of South Bend. I 
do not know anything about that, but I 
- know from reading other articles that, 

Ralph Kastner said in 1953 at the Amer- 
otis Bar, Dean Manion was born in Ken- 
tucky in the late 90’s. He lived at that 
time on a farm out from South Bend with 
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his very fine wife and family. He taught 
American history and government and was 
admitted to the bar in Indiana in 1922. 

Beginning in 1952, he taught constitu- 
tional law. When I read that, I thought 
I was certainly presumptive to have dis- 
cussed constitutional law in any phase here 
this morning. 

He was Dean of the law school from 
1942 to 1952. He taught corporations and 
has practiced corporation and insurance 
law since he left the Deanship of the col- 
lege. 

He is an author, having written, as many 
of you have read, “The Keys to Peace.” 
He also wrote, “American History and 
Liberty,” and, “The Police Powers.” 

One of the finest compliments, however, 
that I personally can think of, when I 
think back on Dean Manion, was that 
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when he spoke at the American Bar Asso- 
ciation at Boston in 1953, he had just been 
appointed Chairman of the Intergovern- 
mental Affairs Committee or Association 
for the United States. Very shortly after 
that, Dean Manion refused to pervert the 
integrity of his personal opinion—I believe 
it was his stand on the Bricker amendment 
—and he left the chairmanship rather than 
accede to the demands of certain people 
that he publicly withdraw his support of 
that amendment. 

It is a man of this integrity, a man who 
is a great speaker and perhaps even a 
greater thinker in the field of freedom as 
it affects the United States of America, 
whom I introduce to you to speak on the 
subject, “Fire Insurance for Freedom,” 
Dean Clarence E. Manion, former Dean of 
Notre Dame College of Law! (Applause) 


Fire Insurance For Freedom 


DEAN CLARENCE E. MANION 
South Bend, Indiana 


R. PRESIDENT Betts, Mr. Presi- 

dent-Elect, gentlemen of the Inter- 
national Association of Insurance Counsel 
and your lovely ladies: I am particularly 
grateful and edified to a very great extent 
by the intelligent interest of the advocates 
of the advocates—may I say that of your 
lovely wives—for their sustained interest in 
these legalisms that you have heard here 
this morning. It is very impressive, and it 
encourages me to say primarily to the 
ladies present that what I am ostensibly 
addressing to the gentlemen, I am really 
addressing to you. 

I know, of course, that you are defense 
lawyers primarily, and I want to talk to 
you about the defense of a great many 
things. 

However, I must say in passing that as 
I registered yesterday, I overheard one 
gentleman boast about the fact that he re- 
mained at home until he had heard of the 
$75,000 which the jury returned in his 
favor. I drop this remark because you 
ought to know that you may be infiltrated 
by the opposition. (Laughter) 

Looking at the clock, observing the pro- 
gram, seeing all that is in store for you 


from now until Saturday morning, I recall 
something that happened back at Notre 
Dame a good many years ago. The time 
was a quarter of two in the morning; the 
occasion was what turned out to be an 
almost interminable football banquet. The 
speaker of the evening was just warming 
into his well prepared and obviously 
lengthy address at a quarter of two. At 
that point, my old friend, Knute Rockne, 
leaned over to me. He said, “Pat, I can 
forgive the public speaker who does not 
look at the clock. The guy I want to 
shoot, however, is the fellow who does not 
keep his eye on the calendar.” (Laughter) 

Now, I want to assure you that I know 
what day it is, and I solemnly promise, 
Mr. Betts, that I am going to complete this 
engagement on the day for which it was 
arranged. (Laughter). I shall even do 
better than that. I shall be clock conscious 
as well as calendar conscious and proceed 
bluntly, briefly and perhaps somewhat 
brutally to the point. 

What I have to say to you, ladies and 
gentlemen, is unapologetically provocative. 
All that I say will be a footnote to what 
your President has already said, and so 
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beautifully documented. I do not mean 
to talk merely about the usurpations of the 
courts. I mean to speak about the usur- 
pations of government in general, approp- 
riately to the title of this address. 

But first of all, I want to say a word 
about you and the disposition that I have 
observed in the last 20 years for lawyers 
for the defense to become increasingly 
compromising. I want to tell you that I 
have benefited by that to some extent 
when we have represented plaintiffs. I 
detect what you undoubtedly have observ- 
ed, namely, a disposition on the part of de- 
fense attorneys to compromise with plain- 
tiffs for sums which everybody involved 
knows are excessive. Sometimes, they are 
very, very greatly excessive. 

Now, why is it? It is an extension of 
the old legal aphorism that a good settle- 
ment is better than a poor law suit. I do 
not mean to question the judgment of any 
lawyer in any case who gets the plaintiff 
more than he is entitled to or who, because 
of the circumstances of a particular situa- 
tion, decides that it is better to settle than 
to fight. I think the judgment in indivi- 
dual cases, perhaps, is nearly always good. 
What I decry is the general tendency not 
only on the part of the defense lawyers, 
but on the part of lawyers generally and 
on the part of our country, specifically, to 
compromise important issues—to become 
more and more compromising in our atti- 
tudes. It is the disposition to let well 
enough alone, the disposition to support 
the lesser of two evils at election time, the 
disposition to go along on the assumption 
that, well, it probably won’t happen in my 
time; I will leave the curative job to the 
younger generation. Sure we need vigi- 
lence, sure we need activity, but, well, I 
am within a few years of retirement, and 
after all—! 

Gentlemen, this compromising attitude 
in general is killing the country, cutting 
the Constitution to shreds and destroying 
the last vestiges of American freedom. It 
will happen in your time. Make no mis- 
take about it! 

I read in this week’s United States News 
and World Reports a summary of recent 
decisions of the United States Supreme 
Court. I noticed that one of them pro- 
tected an American suspected of moon- 
shining in Georgia because the search for 
the still was made without proper warrants 
of search and authority. That is fine! I 
presume that he was represented by the 
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National Association for the Protection of 
Moonshiners, (laughter) and I am all for 
the restriction of the power of unauthoriz- 
ed search. Nevertheless, I remarked to my- 
self, at the time, that it is too bad for the 
government that instead of searching for 
a still they were not searching for evidence 
of income tax violation because, in that 
case, the Fourth Amendment means noth- 
ing. 

Not only the courts, but the Congress 
has authorized every income tax collector 
to search at will anywhere, anytime. He 
can examine wives, to find the guilt of 
their husbands. He may do everything, in 
short, that the Fourth Amendment pro- 
hibits. In other words, searches and sei- 
zures by general search warrant are now 
completely authorized by the tax law and 
practiced every day of our lives. 


I think perhaps that we should have a 
National Association for the Protection of 
Taxpayers. It should be vigilant, it 
should be serviced and supported by able 
lawyers, and it should be active right now. 

These decisions which Mr. Betts cited 
here this morning are evidence, not merely 
of the sociological tendencies of the courts, 
but they are evidence of the sociological 
tendencies of our time, and they are also 
evidence of the apathy of the American 
people in the face of these sociological in- 
cursions into our system of private prop- 
erty and personal liberty. 

I recall that in 1765, a man by the name 
of James Otis had a job which was called 
“King’s Counsel” in Massachusetts. Some 
of the uncharitable biographers of James 
Otis refer to him as being slightly mad. 
Of course, by modern standards, he was, 
because he had a good job on the King’s 
payroll, which he surrendered rather than 
compromise his principles of justice. He 
was prospering as a bureaucrat, and 
there was no sane reason why he should 
have done what he did. Nobody does so 
today. But, nevertheless, in those pre- 
revolutionary days, principle was impor- 
tant. Parliament and the King in concert, 
sent their agents over to this country arm- 
ed with what were called “Writs of Assis- 
tance.” 

The Writ of Assistance was a general 
search warrant which gave the bureaucrat 
the right to search any place that he pleas- 
ed to find anybody that he might find or 
any property or any contraband that might 
be discovered in the search. Mind you, 
this was prior to the establishment of the 
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Constitution of the United States. Never- 
theless, there was inherent in the natural 
law as it was so ably expounded by James 
Otis, a prohibition written in heaven 
against this sort of violation of personal 
rights. 

When they handed to James Otis the 
Writs of Assistance and told him, as King’s 
Counsel, to go ahead and enforce them, 
James Otis resigned, got himself off of the 
King’s payroll and appeared as counsel for 
the people whom they were attempting to 
search and seize. That was the beginning 
of the American Revolution. It began in 
the militant spirit of one man and his 
devotion to the principles of personal free- 
dom. 

Now, there is a great bracket of time be- 
tween 1765 and 1958. If you want to 
check the great change in public opinion 
and public reaction and public vigilence in 
the matter of private rights, let me recall 
what I said to you a moment ago: that the 
Congress has, by law, authorized every in- 
come tax collector in every state of this 
Union to make general searches of every- 
body, anywhere, anytime, merely by flash- 
ing the card which is his means of identifi- 
cation. 

I know lawyers who have gotten out of 
bed at night to open buildings to income 
tax collectors, pursuant to the notification 
that they wanted to get in and look in the 
files now, not the next morning. But the 
lawyers have gone down and opened the 
building, sat there and helped the search- 
ers while they went through their clients’ 
files and papers. 

That is what I point out as the spirit of 
compromise. That, gentlemen and friends 
of the legal fraternity, is a mark, it seems 
to me, of deterioration in the vigilance 
which is the price of liberty. All of us are 
busy. We have in these tempestuous times 
a terrible job to do in order to pay the ex- 
penses of our families and try by devious 
maneuvers, some of them Goldfine, and 
others not so fine (laughter) to live with 
the ICC and the FTC and the SOB, 
(laughter) There are hundreds of these 
isolated and congregated units of the vigi- 
lantes now bearing down upon the ordi- 
nary private citizens who pay the taxes 
for their upkeep. 

Well, I know that there is great pre- 
occupation in the need for a people to 
make a living. I think, nevertheless, the 


time has come to develop a few James 
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Otises, even though they are “slightly 
mad,” in the cause of human freedom. 

You gentlemen are interested in casual- 
ties and in casualty insurance. I want to 
call your attention this morning to the 
greatest insurance policy that was ever 
written—the Constitution of the United 
States. The Constitution of the United 
States was designed as written as a fire in- 
surance policy—precisely that. After all, 
what is government? 

George Washington had a phrase for it. 
I will never forget it because I had to write 
it 500 times when I was in the sixth grade. 
(Laughter) I do not know what I did in 
order to merit that kind of a penance, but 
I will never forget what I wrote. Here it 
is: “Government is like fire, a danger- 
ous servant, a fearful master. George 
Washington.” Five hundred times—try it 
once and look at it squarely. I wish my 
children had had to write it 5,000 times. 
I wish that every American could see it 
on billboards all over the country. I wish 
lawyers would use it over and over in 
public speeches, in pleadings to the courts 
everywhere, all the time—‘‘government is 
like fire.” 

Government is exactly like fire, my 
friends. ‘There is nothing so much like 
fire as government. George Washington 
was right! Fire is a very useful ingredient 
of civilization. Certainly, the world was 
a dark, dreary and unprepossessing place 
before the first fire was lighted. ‘That is 
true. Fire is at the heart of all combus- 
tion. It is at the seat of our civilization. 
Without fire, we would not have anything 
as lovely as the electric light or as terrible 
as the atom bomb. 

Yes, fire is necessary. But fire is also 
extremely dangerous, as the balance sheets 
of any fire insurance company will reveal. 
Wherever you see fire, therefore, whether 
it is in a cook stove or a blast furnace, you 
will see that fire surrounded by iron walls 
and watched carefully lest it leap out be- 
yond the walls of its containment and 
spread itself into a destructive conflagra- 
tion. 

Fire is a thing that you need, but fire, in 
turn, needs to be watched and confined 
and contained and held under what you 
want to cook. It is not something to be 
neglected and trusted and allowed to 
sweep and expand at its own whimsical 
will. Anybody who has watched fire on 
the wing knows how whimsical and de- 
structive fire can be. George Washington 
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said that government was like fire, that it 
was a useful servant, but a fearful master. 
That was the spirit in which the Constitu- 
tion was written! That was the revolu- 
tionary spirit in which James Otis acted! 

This fire of government which our fore- 
fathers lighted in the Declaration of In- 
dependence was put behind checks and 
balances, as Mr. Betts pointed out. They 
put a little bit of it in West Virginia, and 
therein they subdivided it a little bit in 
Charleston and a little bit in the county. 
They put a very little bit in a place called 
Washington, D.C., but wherever they put 
the fire of government, they put it behind 
barbed wire establishments, solid walls of 
fire-resisting constitutional prohibitions, so 
that that government would not aggregate 
itself to the center and burn the liberties 
of the people and their property and their 
rights which came from God, according to 
the Declaration of Independence—not 
burn those God given rights of the people 
to a crisp. 

The Founding Fathers of this Republic 
had seen the fire of government do that 
at least once in every generation of human 
history. They knew the terrible fire with 
which they were playing when they set up 
the government of the United States and 
of is constituent states and subdivisions. 

Now, unfortunately, we have forgotten 
that. The first job of all of the friends of 
freedom therefore, is to revive the con- 
sciousness of the fact that government is 
like fire. Many, many things are done, 
not logically, but psychologically. Observe 
that in legal recourse, in judicial decisions, 
in legislation, it is not the logical, it is 
the psychological that is attractive to the 
masses of America. The fact that govern- 
ment is like fire has a psychological impact 
upon the men whom you want to enlist 
in the cause of freedom. This psycholo- 
gical impact is necessary for the preserva- 
tion of human liberty. 

So much for government. Now, what is 
Liberty? Liberty is limited government. 
Of course, my egg-headed associates on the 
university faculties around the country 
would always accuse me of over-simplifica- 
tion when I said that, as I have been say- 
ing it for years. But for the practical 
purposes of practical men and women, 
there is no other working definition of 
liberty. Liberty is limited government. 

Where government is limited, the people 
under it are free. Where government is 


unlimited, the people under it are slaves. 
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It is just as simple as that. Today we call 
it Communism—unlimited government in 
the hands of Godless gangsters. Unlimited 
government is the arbitrary right to sweep 
every person and thing that is in front of 
it. 

Yesterday, it was Nazism and, in Italy, 
it was a thing called Fascism. But always 
and everywhere in human history, tyranny 
is what? Government on the lose, fire out 
of control, sweeping populations in front 
of it ruthlessly without rules and without 
restriction. 

Liberty is limited government. This is 
the first civilization in human history that 
was able to understand that and that was 
able to keep government in its place. The 
language of the Constitution meant noth- 
ing unless that language was galvanized 
and implemented and strengthened by the 
consciousness of a people who knew the 
terrible force that was being contained by 
the Constitution. 

Take a tiger. The nature of the tiger 
is not changed when it is caged. The tiger 
behind the bars is the same ravenous man- 
eater that roamed in the jungle. Govern- 
ment is not sanctified when it is located in 
Washington and presided over by some 
plausible popular fellow. Government in 
Washington is the same caged tiger that 
the Founding Fathers of this country cor- 
raled and put in its place and tied down. 
We must never let the tiger escape control. 

Today, in spite of all our platitudes to 
the contrary, we lean to a government of 
men rather than a government of laws. It 
is so much more comfortable to find the 
king who is congenial and plausible to 
whom we can give a free hand so we can 
blissfully go ahead about our private busi- 
ness. We pick up the paper and take a 
snatch at the headlines to see what happen- 
ed down there in Washington yesterday, 
and then get busy on the next lawsuit. 

Well, the time has come, my friends, for 
the private property that you represent to 
have a better defense than you have given 
it or that I have given it or that we have 
recognized that it needs. I speak to you 
seriously when I say that we desperately 
need a National Association for the Activa- 
tion and Protection of Taxpayers, an 
NAAPT. Whatever may be said about the 
accomplishments of N.A.A.C.P., to which 
Mr. Betts referred, every federal judge in 
this land knows that when he pushes one 
of the clients of N.A.A.C.P. around, he is 
going to get repercussions the next day 
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which will reverberate all the way to the 
Supreme Court of the United States. 

Let me remind you that this activity is 
in the courts—not in the legislatures, not 
in the Congress, not in political actions. 
This activity in the courts by lawyers on 
behalf of clients has effectively amended 
the Constitution of the United States two 
or three times. It goes so far that unless 
you are a client of N.A.A.C.P. or the Civil 
Liberties Union, you can hardly raise a 
constitutional question in the court any- 
more at all. (Applause) Try it some- 
time. 

The power of government in this coun- 
try to aggregate as well as expand itself 
is positively astounding. Let us go back 
to Mr. Goldfine and my old friend Sher- 
man Adams. Goldfine, according to the 
accounts, bought a few presents, and no- 
body has ever yet said that it was not his 
own money that he was using. At least, 
it was private funds that he was scattering 
around to get or not to get influence. I 
am not prejudging his case at all, but 
ladies and gentlemen, let me just remind 
you of this: In the very same newspaper 
which reported that Bernard Goldfine had 
paid a $2,000 hotel bill for Sherman 
Adams—in the very same newspaper—it was 
announced that President Eisenhower had 
given $7,000 of public money to Eric John- 
son to propagandize foreign aid. 

Did you read it? Well, you had to be 
pretty selective in finding a newspaper 
that reported both the propositions. But it 
is a fact. Public money in one case; pri- 
vate in the other. 

Then, there is another matter of public 
record. I do not know whether any of you 
followed the battle in the House of Repre- 
sentatives on the Trade Agreements Act 
extension. Well, the private poll that was 
taken on the Trade Agreements Act three 
weeks before the vote was taken actually 
in the House showed 288 representatives 
in favor of killing the administration’s bill 
for extension of the Trade Agreements 
Act. This was 70 more than a majority of 
the House. As of that time the bill was 
a dead duck. That was three weeks before 
the vote was taken. When the vote was 
taken, three weeks later, the administra- 
tion won by 317 to 98. 

Please observe that the minds of 190 
Congressmen were changed in three weeks. 
By whom? By the private lobbies, by the 
oil companies, by the cement lobby, by 
the importers’ organizations, by all these 
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creatures who have to register and give fin- 
ancial statements and account for their 
presents here, there, and wherever all 
the time, according to law? No. Those 
minds were not changed by these private 
lobbies. One hundred ninety votes were 
changed by the pressures of the tax sup- 
ported bureaucracy itself. 

Ten votes were changed in this way: Ten 
congressmen were called into the office of 
the Secretary of the Intcrior—ten congress- 
men who were against the administration 
bill. The Secretary of the Interior told 
them that they should be for the bill. The 
congressmen told him they were against 
it. Whereupon the Secretary of the Inter- 
ior then and there agreed to spend $68,- 
000,000 in the states of these ten congress- 
men to stockpile copper, which would re- 
activate the mines in their own communi- 
ties and give them more benefits than they 
would ever get by the defeat of the exten- 
sion of the Trade Agreements Act. So, the 
ten congressmen, unable to face their con- 
stituents after such an offer was made, 
voted for the other side. 

Another congressman was called by 
someone who had nothing to do with the 
administration except that he was pretty 
close to the White House. He called the 
congressman and said to him, “Why are 
you against the Trade Agreements Exten- 
sion? If you vote for it,” he said, “I can 
get you an ammunition depot in your con- 
gressional district.” This congressman, 
knowing that this would be publicized 
went back and voted the other way. 

Now, ladies and gentlemen, what chance 
does the public have against any measure 
that is propelled by public money on the 
basic of $6,000,000 per vote? If you divide 
$60,000,000 by ten, you will find that each 
one of those Congressmen was given, in ef- 
fect, $6,000,000 to change his vote on that 
bill. 

So it was through the 190 who were 
changed. This same thing can be and is 
regularly done for any measure which the 
government itself approves. Senator Mc- 
Clellan is on record as having said, “What 
is the Appropriations Committee of the 
Senate or the House going to do when the 
only people who come in to testify about 
these expenditures are bureaucrats who 
are going to spend the money. They can 
think of many, many reasons why they 
should have it.” He said, “More often 
than not those against the appropriation, 
aside from a few special interests, do not 
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show up at all.” He said, “Congress, then, 
of course, cuts it ten per cent and votes it 
through.” 


The result has been an amazing increase 
in the expenditure of public money. Here 
is a figure which insurance counsel can 
afford to pause and conjure with. I look- 
ed back and found out that in the last 
fiscal year before the Korean War, 1949- 
1950, the late lamented high tax, high 
spend, Harry Truman, who was supposed 
to be a scandalous spendthrift, High Tax 
Harry (laughter) spent $39,500,000,000 in 
the course of the fiscal year 1949-1950. 

When they were about to displace Mr. 
Truman in the fall of 1952, General Eisen- 
hower, then, and the late Robert Taft met 
in New York before that campaign began. 
They gave out a statement which was sup- 
posed to rationalize the attack which the 
present administration was to make against 
the incumbents. Here is what they said 
jointly over their respective signatures: 
“The greatest threat to our liberty is inter- 
nal from the constant growth of big gov- 
ernment, through the constantly increasing 
power and spending of the federal govern- 
ment.” 

That is the most truthful statement ever 
made in current times. Increasing spend- 
ing, big goverment, the menace to the 
United States is internal. It is not in the 
Middle East or the Far East, according to 
this joint statement by these two great 
men. 


Now, let us see what happens. 1949 and 
1950, Truman spent $39,500,000,000. The 
fiscal year that has just ended, Eisenhower 
spent $73,000,000,000 plus. Big govern- 
ment, getting bigger. That is an 85 per 
cent increase, my friends, in the expendi- 
ture of the federal government, not since 
Roosevelt or since George Washington or 
anything like that. This is an 85 per cent 
increase in the expenditures of the federal 
government between 1950 and 1958 fiscal 
years. That is 85 per cent increase in eight 
years. 

Well, you say, the missiles and the de- 
fense and the cold war and all that sort 
of thing have caused that. No, that has not 
done it. When you get down to figuring, 
you will find that the non-defense expend- 
itures have increased much faster than the 
defense expenditures. But, now, next 
year, hold your hats. We will spend next 
year 84 billion dollars. We are in that 
fiscal year right now. We are spending 
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approximately 25 million dollars a day 
more than we are taking in in Washington. 

What is all of this appropriate to? 
Well, it is appropriate to this: Let us 
bring it down to cases. 

A couple of years ago, we sat down to 
celebrate the organization anniversary of a 
bank which I had helped to organize in 
South Bend and which I have represented 
ever since. I recall that we gave the presi- 
dent of this new bank, back in 1939, $7,400 
a year, which we thought was pretty good. 

He was much older on this New Year's 
Day of 1956 and, of course, he had pro- 
gressed and so had the bank. The bank 
was then paying him $25,000 a year. This 
man’s family situation had not changed. 
He had a wife in 1939, and he had a wife— 
the same wife, I might say (laughter) —in 
1956. So his tax situation exemption-wise 
was not modified. Well, this is a pretty 
good increase over the years—$7,400 to 
$25,000. He had moved along. But had 
he? 


After the second highball, we began to 
sharpen our pencils. Somebody thought 
of the income tax, and somebody else 
thought of the decreasing value of the dol- 
lar. The dollar in 1956 was worth fifty 
cents in terms of the 1939 dollar. It is 
worth much less than that now, but let us 
figure it at fifty cents. 

Do you know—in other words, to make 
a long story short—just exactly how my 
friend the bank president had improved 
his purchasing power in the years between 
1939 and 1956? The difference between 
his salary then and his salary now, after 
his income tax was deducted and after the 
dollar was properly adjusted into terms of 
the 1939 values, the difference between 
$7,400 in 1939 and $25,000 in 1956 for a 
man who was married then and now 
amounted to $8.75 a month. (Laughter) 


Now, I am looking at men, my dear 
wives of these erudite lawyers, some of 
whom are in approximately the same posi- 
tion. Of course, they all started out get- 
ting much more than $7,400 in 1939, and 
they are all earning many, many times 
$25,000 a year at the moment. But rela- 
tively, it is the same or worse, and so I com- 
mend this calculation to your attention, 
Mrs. Wife of Mr. Lawyer. Get out your 
pencils, look back at your 1939 records and 
see what has happened to your husband in 
terms of purchasing power and to you, of 
course, in the meantime. The dollar is be- 
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ing destroyed and that is the destruction 
of what you have cleared to leave to your 
children. 

I addressed an association of life insur- 
ance lawyers in Chicago some months ago. 
I told them about the life insurance agent, 
who 15 years ago, when my boy was born, 
came in and sold me an insurance policy 
which would send him through Notre 
Dame. Of course, I had to plan to send 
him through Notre Dame; I was working 
there. It was unthinkable that I should 
send him anyplace else. But it is the same 
anywhere. He had the university catalo- 
gue with him, and he told me how much 
it would cost, which would be planning 
ahead for the baby, and so on. I could, 
without an appreciable bounce to my bud- 
get, get this insurance policy which would 
send this boy through Notre Dame for four 
years. Well, suffice it to say, it will send 
the boy through Notre Dame for pract- 
ically the first semester of his freshman 
year, (laughter) and now he is only 15. 
(Laughter) He has several more years to 
go, and so does the dollar, incidentally. 
(Laughter) 

Whenever I see the life insurance agent 
—he is still going strong—I say, “How 
about that education I bought from you 
for Dan?” “Oh,” he said, “Pat, you need 
some more insurance.” (Laughter) 

Now, my friends, the government of 
these United States can do anything with 
that dollar that it pleases. It is worth 
precisely what the government says it is. 
It has no equivalents in metallic value any- 
more. I simply leave to your imagination 
what is going to happen to it in the next 
12 months when we will spend 11 billion 
more than we take in. We are into de- 
ficit spending again in a way that Harry 
Truman never dreamed of. The present 
administration has already exceeded in 
five and one-half years the spending record 
that Harry Truman made in seven and 
one-half years, including the Korean War 
and what was left of World War II. 

These are astounding computations, and 
to whom are they doing it and to what? 
They are doing it to you and to the estate 
which you fathers and mothers are striv- 
ing to stash away and save for the security 
and advancement of your children. They 
are doing it to the 90 million savers, 90 
million owners of savings accounts who are 
putting their money away, some of them 
year after year. We have some accounts 


in our bank that are ten years old. Some 
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of these people are hardly able to speak 
English. They come in religiously and 
add to those sums. I tell my board of 
directors that I cannot look those people 
in the face. Their accounts have been 
there ten years. What has happened to 
those accounts in ten years? Do we have 
any responsibility to tell these people what 
is happening to their dollars and why? 
Why do we not put a notice with the sav- 
ings slips, “Reduce federal expenditures 
that are destroying these savings accounts?” 
Oh, we cannot do that because everybody 
would think there was something wrong 
with our bank. If all banks would do it, 
sure, that would be fine, but all banks are 
not going to do it. All lawyers are not 
going to make the speech that Mr. Betts 
made here this morning. Nobody is going 
to be as mad as I am today at noon and so 
come before you and tell you these things 
which will disturb your rest, I hope, and 
stir you into the kind of vigilance that is 
necessary in order to preserve our freedom. 

Now, this saturnalia of self perpetuating 
big government spending is going on in 
Washington right now. The bureaucracy 
is telling Congress why and how it should 
spend more, and it is using the public’s 
money to buy the votes. Whatever Gold- 
fine has done, it is not half as bad as what 
the Secretary of the Interior did when he 
deliberately bought the votes of ten con- 
gressmen with the people’s money and 
changed their minds with the money of 
the American taxpayer! You will never 
get a tax reduction from this bureaucracy. 
The only hope ever expressed of the bal- 
anced budget is that you will make some 
more money so the government will collect 
more taxes to spend here and in foreign 
lands. 

Just try and question the constitution- 
ality of this foreign aid, you wise lawyers. 
Do you not remember that there was a 
Governor of Utah a couple of years ago, 
like the Governor of West Virginia, an im- 
portant man. He said that he did not be- 
lieve that the government had any right 
to spend the taxpayer’s money for foreign 
aid. He proposed to test the constitution- 
ality of those expenditures. He announ- 
ced to everybody that he was not trying to 
dodge his tax. He said, “I put it over here 
in the X bank. This is what I owe, but I 
am going to make the government sue me 
for it, and then I am going to raise the 
constitutional questions that they have no 
right to spend my money, any taxpayer's 
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money, for the general welfare of any place 
except the United States of America.” 
Everybody watched and waited, but the 
government did not watch and _ wait. 
When he designated where the money was, 
the government went and took it. (Laugh- 
ter) That was the end of the law suit, and 
that was the end of the Governor’s protest. 

Yet we talk about having constitutional 
restraints against such high-handed, self 
perpetuating, bureaucratic attitudes as 
that, and the Congress has deliberately 
authorized the bureaucrats to do that sort 
of thing. The Congress of the United 
States has told you that you cannot bring 
an injunction suit to prevent the collec- 
tion of a tax. Why not? Why can’t the 
government be enjoined from doing an un- 
constitutional thing, from collecting a tax 
unlawfully? I wonder what James Otis 
would thing about that? I wonder what 
the people who threw the tea into Boston 
harbor would think now if they looked in 
on life in the United States this morning. 

Yet, at this moment while we are faced 
with an 11 billion dollar deficit, the ad- 
ministration and the Democratic Congress 
are moving heaven and earth to approp- 
riate more than three billion dollars for 
foreign aid to more foreign countries. 
Where is that money going to come from? 
It is coming out of the value of the dollar 
that you have left after you have paid the 
highest taxes ever paid in human history. 
How can anybody in good conscience and 
logically defend a deficit program of this 
type to relieve foreign governments under 
these circumstances? 

Do you know what they do with some 
of the money? I saw the other day where 
one of the assistant secretaries, Mr. Dillon, 
I think, said that we must not cut the 
Development Loan Fund. Oh, that would 
be suicidal, that would shake the security 
of the free world. Well, do you know 
what they do with the Development Loan 
Fund? 

Here is one thing they will do with it. 
This is true. If any of you get sick of the 
United States and want to move away, here 
is a business chance for you. The State 
Department has advertised it. Suppose you 
are an American manufacturer and you 
find it hard going. You canot make the 
grade. You are tired of income taxes; the 
CIO has you across the barrel, and you go 
winging down to Washington for tax re- 
lief. You will not get the tax relief, but 
you will meet a suave gentleman who will 
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tell you, “Listen, why don’t you move 
your factory to Ceylon or Indonesia? We 
will pay all of the traveling expenses, trans- 
port all of the machinery, lend you all of 
this money on low interest rates, on slow 
notes. If there are no power plants there, 
we will build them. If there is no trans- 
portation to outlying districts, we will take 
care of that at our expense. We will in- 
sure you” listen to this, insurance law- 
yers—“We will insure you against exprop- 
riation by bad governments, and we will 
insure you against all kinds of political 
convulsions and upturns. Just get out of 
the country with your factory, please. 
Here is the money.” (Laughter) 

Do you think that this is an exaggera- 
tion? I have it documented in a letter 
from the State Department, which I will 
be glad to send to any one of you who 
asks me. The whole purpose, my friends, 
is to do what Karl Marx said we should 
do—Karl Marx, the arch Communist. We 
should level off the peak of our prosperity 
and spread it around the world. We 
should destroy the independence of the 
United States and establish the interdep- 
endence of the world, and we should do it 
with American money at the expense of 
the American taxpayer. “From each ac- 
cording to his abilities to each according 
to his needs.” ‘That is the theory of fore- 
ign aid; that is the theory of the destruc- 
tion of American independence and those 
are the words of Karl Marx. It has no 
other purpose except to level off the peak 
of our achievement in an attempt to lift 
up the valleys around the world. 

The irony of it is that the CIO and the 
AF of L go along with all these things, 
regardless of what is going to happen to 
wage scales when the levelling off process 
is achieved, regardless of the fact that the 
people in Japan get one-tenth of the wages 
that they do in Detroit. Notwithstanding 
that fact, American labor, for some rea- 
son, supports the administration and so 
does the Democratic leadership, so does 
practically everybody except mad men like 
me. But I ask you to look at the facts and 
ask yourselves, “Where is the money go- 
ing to come from?” 

I ask you to take out your pencil and 
remember that government is like fire. 
Remember please, that this is the only 
place on earth where that fire was ever 
successfully contained. Remember that 
the Constitution of the United States is be- 
ing shredded to death by the same philo- 


eee ee 





Page 422 


sophy that we repudiated in 1776. Don’t 
be mistaken, it is not an eagerness to pro- 
tect this Constitution that motivates those 
decisions that Mr. Betts has talked about. 
No, those decisions are all a part of the 
same socialistic piece. It is all a part of 
the same socializing campaign that in- 
duces the court to protect every Commun- 
ist that comes before it, to protect every 
Socialist who appears within its bailiwick. 
This is synchronized part of the same gen- 
eral pressure. The Constitution is being 
used to destroy itself. The cage is being 
used as an excuse to liberate the tiger from 
behind the bars, and that is what it 
amounts to, my dear lawyers. 


I have looked at this Constitution care- 
fully and critically for the 25 years that I 
taught it, and I say advisably that it has 
disintegrated and disappeared in that same 
period of time. It was a distressing thing 
to me to see a work so noble, so outstand- 
ing, as limitations upon the power of 
government that could be enforced, to see 
them destroyed, discredited and disinteg- 
rated. 


Months ago, I saw in the newspaper an 
account of some people who had just 
flown over the ocean from Spain. They 
landed at Idlewild. All of them told the 
Associated Press that down in the clear 
waters of the Atlantic near the Azores, 
they had seen the towers and the temples 
of the Lost Continent of Atlantis. They 
were sure they had seen it and described it 
at great length. It extended for miles 
across the bottom of the ocean. 


Well, I am sure all of you have heard 
about Atlantis. Atlantis was the legend- 
ary continent that Plato wrote about and 
other prehistoric writers described in de- 
tail. Atlantis was the extensive, happy 
continent of beautiful, wealthy, long-lived 
people. They were the toast of the entire 
world; they had sucked all of the secrets 
from the stars and sun. The whole world 
looked to Atlantis hopefully and enviously 
and looked for the day when the secrets of 
Atlantis would be disseminated to all 
mankind. 

All of a sudden, according to the ac- 
counts, the whole continent of Atlantis 
sank into the sea, which now bears its 
name, the Atlantic. There Atlantis lies, 
according to the legend. 

Whenever I hear about Atlantis, I think 
about the United States. Atlantis was a 


legend; maybe it never existed. But the 
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United States is not a legend, my friends. 
The United States is a fact. It is a fact 
that in this country where limited govern- 
ment has prevailed, we have mastered the 
arts of civilized living, and we have cre- 
ated the highest material standards of life 
ever seen in the world. It is not legend- 
ary; it is a fact that the whole world looks 
to the United States today in hope and 
envy. In the hope that our secrets may be 
disseminated, that the whole world may 
profit by our example. 

What, I ask you, will happen to the 
world when the United States sinks into 
the sea? If we should disappear from the 
face of the earth tonight, all the rest of 
mankind would be subjected to a torture 
and terror so indescribably painful that 
the people who survived it would envy us 
who did not live to see it. That is what the 
continuity of the independent, solvent, 
progressive United States means to hu- 
manity. 

Remember, however, that we can dis- 
appear without sinking into the sea be- 
cause the thing that makes us great is our 
formula for the limitation of government 
embodied in the constitutional restraints 
that we have lived by for 150 years and 
which we have discarded for the last 25. 
When this formula for freedom goes, when 
the value of the American dollar is swept 
away in national bankruptcy and the Unit- 
ed States is insolvent financially and de- 
stroyed politically, then, we will have suf- 
fered the fate of Atlantis and then, indeed, 
will Communism have triumphed over the 
world. 

One thing we can do for mankind. Just 
one thing,—the only thing we have any 
power to do for human nature everywhere 
is to preserve the solvency, the national 
independence and the consitutional gov- 
ernment of this country. In God’s name, 
and for the sake of your children, go to 
work on it! (Standing applause) 





Reprints of Dean Manion’s address 
will be available, in reasonable quan- 
tities—at no charge—if sufficient re- 
quests are received prior to Novem- 
ber 15, 1958. Please send your re- 
quests to the Editorial Office, Insur- 
ance Counsel Journal, 150 East Broad 
Street, Columbus 15, Ohio. 
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Report of the Editor 


WiLuiAM E. KNEPPER 
Columbus, Ohio 


HE INSURANCE Counsel Journal 
will publish the last issue of its 
twenty-fifth volume in October of this year 
and will include the proceedings of this 
convention in that issue. As the Journal 
faces its second quarter century of service 
to the insurance bar and the insurance in- 
dustry, I should like to take a few minutes 
to discuss with you some thoughts directed 
toward its continued improvement. 

Your editorial staff consists of an Editor 
Emeritus, George W. Yancey, who founded 
the Journal and edited it for more than 
twenty-two years, an Editor, eight Region- 
al Editors, and fifty-three State Editors. 
This staff works in close harmony with the 
Chairman of the Journal Committee and 
the President of the Association. Cooper- 
ating in this work are the standing com- 
mittees of the Association, many of which 
furnish from one to four articles per year 
for the Journal and some of which submit 
annual reports which are worthwhile 
studies of particular aspects of insurance 
law and practice. 


Although this may seem an adequate 
source from which to obtain material for 
publication in the Journal, the fact re- 
mains that less than five per cent of the 
members of this Association contribute to 
the Journal. That is not enough, because 
in the more than sixteen hundred mem- 
bers of I.A.I.C. are the leaders of the de- 
fense bar of the United States and Canada, 
all of whom have much to contribute to the 
literature of this branch of the law. It is the 
sincere desire of your Journal Committee 
and editorial staff. that more—many more 
—members of our Association take part in 
this important work. 

Good articles for the Journal may be 
easily adapted from the briefs that you 
have already prepared in interesting cases 
in your own offices. Novel or unusual 
rulings in your cases will be valuable con- 
tributions to our pages on Current Deci- 
sions. Subjects on which you would like 
to express your opinions may be used in 
the column, Our Readers Speak. 

And then there are always opportuni- 


ties for those who like editorial work to 
become part of our editorial staff. It is 
not any closed corporation. On the con- 
trary, new blood in the editorial staff is 
likely to make the Journal more interest- 
ing and valuable to its readers. Hence, if 
you would like to help edit, please make 
that fact known. 


Another point is also worthy of mention. 
The Journal does not make a policy of re- 
printing articles from other publications. 
However, where good papers appear in 
state bar association journals, college law 
reviews and other similar publications that 
do not reach a substantial portion of the 
1.A.1.C.. membership, the Journal will be 
glad to consider reprinting some of them, 
with full credit to the original source. 
Please call our attention to such articles. 


The Insurance Counsel Journal never 
has been and—I hope—never will be a pro- 
paganda medium. It seeks to obtain and 
publish practical and scholarly discussions 
and analyses of legal and procedural prob- 
lems in the fields of insurance law, negli- 
gence, surteyship, medico-legal jurispru- 
dence, and trial and appellate practice. It 
seeks to help its readers make more pro- 
fitable use of their time by supplying to 
them the results of the research and exper- 
ience of the most able practitioners in 
these fields. To take part in this project 
is a thrilling experience. We hope that 
all of you will share it. 

And now, Mr. President, following the 
custom established by our Editor Emeritus, 
George W. Yancey, it is a pleasure to pre- 
sent to you a complete set of bound vol- 
umes of the Journal. All but the last vol- 
ume have been shipped to your office. 
This one I now hand to you in token of 
our grateful appreciation of your faithful 
service to this Association. 

PRESIDENT BETTS: Thank you very 
much, Bill. 

We will follow the procedure by assum- 
ing that it has been moved, seconded and 
carried that that report is accepted, ap- 
proved and filed unless the contrary is 
noted. It is so ordered. 


Sc © 
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As for the Journal, it is a beautiful set 
of books. I am going to treasure it be- 
yond the measure of possible expression. 
I have planned to set it in my own room. 
We will have another set that we will use 
ir the library. That probably means that 
this set will not be very greatly finger- 
printed, but in the meantime, I shall keep 
the gavel on top of it, additionally as a re- 
minder of the great privilege and honor 
that it has been to be President of the 
International Association of Insurance 
Counsel. 

Tom Phillips will now make an announ- 
cement concerning the Open Forum and 
Panels. Tom Phillips of Houston, Texas! 

MR. THOMAS M. PHILLIPS: Mr. 
President, ladies and gentlemen: The 
plans for the Open Forum, of course, are 
printed in your programs. The first Open 
Forum is slated to start at one-forty-five 
this afternoon, the second in the morning 
at nine o’clock. I can only add that the 
programs are reasonably short, and the 
participants have gone to some trouble in 
preparation on subjects we believe are of 
general interest. Therefore, we hope that 
we can get started reasonably on time. 


Thank you. (Applause) 
PRESIDENT BETTS: ‘Thank you, 
Tom. 


We have one more series of announce- 
ments, all of which will be taken care of 
by George Schlotthauer of Madison, Wis- 
consin. Will you please come forward, 
George? 

(Mr. Schlotthauer made announcements 
about the entertainment program arranged 
by his committee.) 

PRESIDENT BETTS: I would like to 
run briefly, for those who are here, 
through the chairmen and vice chairmen 
of the committees and have them stand 
as I call their names. I am going to call 
them fast. Remain standing until your 
name has been called. 


Accident and Health—George D. Young 
and Hugh Rey- 
nolds 


Automobile—Ralph Dykes and Arno 
Miller, I guess they are all gone. George 
I. Whitehead, Gerry Hayes, Jr. He is out 
playing golf, I guess. Meyer Fix, Taylor 
Cox, Arthur Blanchet, Ernest Fields, Josh 
Cross, Alfred Rives, Marcus Abramson, 


Frank Creede, Jim Gallagher, Tom Was- 
sell, Herb Dimond, Stanley Morris, Ed 
Bronson, Gordon Snow, Clyde Atkins, 
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Price Topping, Rowland Long, William 
Martin, Joe Rankin, Cicero Session, Tom 
Mount, Paul McGough, Milton Albert, 
Bill Baylor, Gordon Close, Bob Healy, 
Lester Dodd, John Elam and John Roy- 
ster. 

Gentlemen, we thank those of you who 
are here and thank all of the chairmen and 
vice chairmen (applause) of the commit- 
tees for a magnificent job well done. 

Now, it is traditional, at this time, the 
duty of the President to appoint a Nomin- 
ating Committee. This will take these 
gentlemen out of circulation for some por- 
tion of the convention, but will permit us 
to continue with the high standard of 
selections that we have had in the past. 

For chairman, Past President John Klu- 
win. May I say this before I continue: 
We only have five members. We attempt 
to balance the Nominating Committee to 
have a mutual company man, a_ stock 
company man and three lawyers. The 
mutual company man is Jo D. Cook of 
Seattle on the west coast. The stock man 
is Ralph Dykes on the east coast. Down 
the middle of the country, Ed Raub of 
Indianapolis and Bob Nelson of Memphis, 
Tennessee. 

It would seem to me that that committee 
covers the country pretty well. I know 
that it will do a magnificent job under the 
direction of John Kluwin, and he will now 
make an announcement to you concerning 
the meeting of that committee. 

MR. KLUWIN: Gentlemen, without 
conferring with the committee, I will an- 
nounce that the meeting of the Nominat- 
ing Committee will take place this after- 
noon at two-thirty, continuing until four- 
thirty, and will reconvene again this even- 
ing at nine-thirty until eleven. It will be 
in session again tomorrow morning from 
ten until twelve. The meeting will be 
held in the President Harrison Room 
which is located on the floor directly 
above. 

We have a very difficult job to perform. 
We can only do it in truly democratic 
fashion if you will come in and present 
your choices and reasons for the same to 
this committee. Let us hope that we do 
not have to labor too long into the night. 
Come early, say your piece so that we can 
get through and enjoy some of the enter- 
tainment here. Thank you. 

PRESIDENT BETTS: Ladies and 
gentlemen, the meeting will stand at ease 
until the afternoon. 
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General Session 


JULY 12, 1958 


The General Session reconvened on Sat- 
urday morning, July 12, 1958, President 
Betts presiding. 

PRESIDENT BETTS: Ladies and 
gentlemen, the last session of this Annual 
Convention is called to order. It is fitting 
and proper that we should again remem- 
ber, as we did at the start, that as no great 
and important undertaking should be en- 
deavored without prayer, so, likewise, we 
should not prepare to depart for our re- 
spective places of abode, for our offices 
and our professions without the benefit of 
prayer. 

It is with a great deal of pleasure that I 
introduce to you for the purpose of invo- 
cation this morning, Father Eugene A. 
Schmitt of St. Charles Borromeo Church 
of White Sulphur Springs, West Virginia. 

Father Schmitt! 

FATHER EUGENE A. SCHMITT: 
We are sincerely grateful, Almighty God, 
for Your many generous gifts to us, for the 
gracious hospitality provided through the 
management of this hotel, for the beauti- 
ful surroundings which make this meeting 
pleasant, and for the precious privilege of 
meeting our colleagues and enjoying their 
friendship, for the opportunity of discuss- 
ing mutual problems and seeking their 
solution. Help us during these days to 
find a few moments in the midst of a busy 
schedule to realize more fully that ours is 
the opportunity and the responsibility of 
working not with things, but with people, 
that our life should be one of service to 
our fellow men, and, through them, to You. 
Help us to understand that those whom 
we serve are Your children, made to Your 
own image and likeness and are, therefore, 
our brothers. 

Help us to understand that the world 
and all it contains belongs primarily to 
You and that we are but the custodians of 
these things. Help us to realize that 
wealth and the things it represents do not 
belong to us absolutely, but only in so far 
as You have placed them within our 
charge, that they may be best used to the 
benefit of all Your children. 

Give us an appreciation for the virtues 


of humanity, justice and charity in all our 
social and business relationships. Give us 
the vision to sce beyond the immediate 
goal of personal financial gain to our ulti- 
mate goal, the spiritual satisfaction of Thy 
peace, the result of respect for the laws, of 
Christian morality and integrity. Help us 
to love You more through the love of our 
fellow men. You have told us that even 
a cup of cold water given in Your name 
will not go without its reward. 

These things, we ask through Christ our 
Lord. Amen. 

PRESIDENT BETTS: Father Schmitt, 
we are indeed appreciative of your good 
services this morning. I am sure that you 
will find few congregations that will be 
more in need of it than this is after the 
last night in convention. 

I am led to the comment that sometimes 
we may lose sight of those things that are 
spiritual in the great pleasures and joys 
of association which comes to us at the 
conventions of the International Associa- 
tion of Insurance Counsel, than which 
there is no greater organization in this 
country. 

In following the schedule set out in the 
program, we have next unfinished busi- 
ness. 

If there be no unfinished business, as 
apparently there is not, I would like to 
take this opportunity since we apparently 
have ample time for it to do something 
that I wonder how many of you have done 
—you of the older members who have be- 
longed for some time. I want to read to 
you the preamble or purpose of this Asso- 
ciation. 

“The purpose of this Association shall 
be to bring into close contact by associa- 
tion and communication lawyers, barristers 
and solicitors who are residents of the 
United States of America or of any of its 
possessions or of any country in the West- 
ern Hemisphere, who are actively engaged 
wholly or partly in the practice of that 
branch of the law pertaining to the busi- 
ness of insurance in any of its phases or to 
Insurance Companies; to promote effic- 
iency in that particular branch of the legal 
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profession, and to better protect and pro- 
mote the interests of Insurance Companies 
authorized to do business in the United 
States of America or in any country in the 
Western Hemisphere; and to encourage 
cordial intercourse among such lawyers, 
barristers and solicitors, and between them 
and Insurance Companies generally.” 

I fee] that this Association accomplishes 
that purpose. Again and again, we hear 
the comment—and I do not mean this to be 
in undue self-appreciation—that this is in- 
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deed the greatest Association in the coun- 
try, that the finest people are seen here. 


Now, under the next order of business, 
comes new business. Is there any new 
business? 


The next order of business is one that is 
not beset with pleasure. If Bill Baylor 
will come forward—is he here? If Bill 
Baylor will come forward, he will give us 
at this time the report of the Memorial 
Committee. Bill Baylor! 


Report of the Memorial Committee—1958 


F. B. Baytor, Chairman 
Lincoln, Nebraska 


HE IMPORTANCE of the forest 
comes from those great trees which 
through storm and sunshine have grown 
ever upward. The importance of this 
Association is derived from its members 
who through adversity and prosperity have 
acquired that stature which has made them 
masters of their profession and leaders in 
their communities. A tree can best be 
measured when it is down. 


In the closing hours of this convention 
it is fitting that we take account of those 
whose valued services have been ended by 
inexorable death, and that we acknow- 
ledge in tangible form the importance of 
the parts they have taken and so effectively 
performed. An appraisal discloses that 
each has been diligent and faithful in the 
development and application of the law, 
constant and steadfast in the maintenance 
of his loyalties, forthright and zealous in 
the fulfillment of his obligations, and ever 
ardent and devoted to the promotion of 
this association. 


In the desk of one whose life and deeds 
here are commemorated and after his 
death was found his prayer. 


“I thank Thee, God, 
prayer, 

For infinite and tender care, 

For light that guides me on my way, 

For strength to do my work each day, 

For courage when the day seems long, 

For joy that bids me sing a song; 

For patience, God, to wait until 


for answered 


I see Thy good and perfect will; 
For faith Thy promise to believe 
And Thy great blessings to receive; 
For love divine, the part of Thee 
That lives in me eternally.” 


This may well express the philosophy 
and prayer of each of the others. 

To the ever lengthening Memorial Roll 
this day are inscribed the following honor- 
ed names: 


R. E. Ahlvin, Kansas City, Missouri 

Dorman C. Anderson, Chicago, Illinois 

E. B. Anderson, Owensboro, Kentucky 

L. Ward Bannister, Denver, Colorado 

John L. Barton, Omaha, Nebraska 

H. Berman, Denver, Colorado 

John M. Breen, Chicago, Illinois 

Oscar J. Brown, Syracuse, New York 

T. E. Buntin, Dothan, Alabama 

Jelks H. Cabaniss, Birmingham, Ala- 
bama 

John P. Faude, Hartford, Connecticut 

Joseph V. Fay, Jr., Hartford, Connecti- 
cut 

V. W. Filiatrault, Ravenna, Ohio 

Robert E. Haas, Allentown, Pennsyl- 
vania 

Joseph W. 
Pennsylvania 

Leon L. Hines, Benkelman, Nebraska 

H. Clair Jackson, Kalamazoo, Michigan 

Harry S. Knight, Sunbury, Pennsylvania 

James J. McGuirk, Jr., New York, New 
York 


Henderson, Philadelphia, 
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William Clarke Mason, Philadelphia, 
Pennsylvania 

William B. Mendes, New York, New 
York 

Charles A. Morehead, Miami, Florida 

J. B. Patterson, Wichita, Kansas 

John E. Richardson, Glasgow, Kentucky 

Pearce C. Rodey, Albuquerque, New 
Mexico 

James M. Ryan, Geneva, New York 

Stanley M. Ryan, Janesville, Wisconsin 

Edward I. Taylor, Hartford, Connecti- 
cut 

Donald J. Van Alsburg, Detroit, Michi- 
gan 

Louis Eliot Wyman, Manchester, New 
Hampshire 


Let us stand and give silent approval of 
a resolution which hereby is submitted: 


BE IT RESOLVED: That, humbly and 
sorrowfully accepting the Final Judg- 
ment, we in sadness deplore the loss 
which has come to all who during the 
years have had the enduring benefits of 
a fruitful and irreplaceable relationship. 
We hereby acknowledge the contribu- 
tion which they have made and affirm 
that the admonition of the prophet Mi- 
cah when he said: 

“What doth the Lord require of thee, 

but to do justly and to love mercy and 

to walk humbly with thy God?” 
through them has been given fulfill- 
ment. 


Mr. President, in solemn convocation we 
have expressed that sorrow which comes 
with the departure of faithful friends and 
have committed their names for indelible 
entry on the scrolls of this association. 

The Memorial Committee respectfully 
submits its report. 

F. B. Baylor, Chairman; Pat H. Eager, 
Jr., Gerald P. Hayes, L. Duncan Lloyd, 
Joseph A. Spray, George W. Yancey. 

PRESIDENT BETTS: Thank you, Past 
President, F. B. (Bill) Taylor, for this very 
excellent report of the committee, the re- 
port of which we least wish to accept. 
However, the mournful tunes of death ring 
out, and there is nothing we can do but 
mourn the loss of our brothers. There- 
fore, the record will show that this report 
has been received, approved and filed. 

It issnot the policy of the Association to 
publish notice of these passings in the 
Journal. In fact, it is the policy of the 
Association not to do so. Thus, we come 
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to this time, many of us, with the sad 
news that some friend has passed. 

The Executive Committee has passed a 
resolution that this report of the Memorial 
Committee will be sent with an approp- 
riate letter to the widows and families of 
those who have departed. Some of these 
men have been active as officers and as 
Executive Committee members of the Asso- 
ciation. 

I hope that it will not be considered im- 
proper for me to indicate, at least, some 
of them who have worked with me while 
I have been on the Executive Committee— 
Jack Faude and, before him, John Barton. 
Certainly, it would seem to me that I can- 
not pass this point without mentioning 
the man who was elected President during 
the time I served for the first time on the 
Nominating Committee. These conven- 
ions will never, to us who knew him well, 
be quite the same without Oscar Brown. 

Ladies and gentlemen, the next order of 
business is the introduction of our speaker 
for this program. It is customary for the 
President to appoint a host, and I was al- 
most going to say “guardian,” but I am 
sure the speaker this morning needs not 
one, to receive and take care of the guest 
of honor who is to give us the words of 
wisdom for the session. I appointed, early 
after the acceptance of the invitation to 
speak here, my good friend from Califor- 
nia, an outstanding trial lawyer, a former 
member of the Board of Governors of the 
State Bar of California, a former President 
and member of the Board of Regents of 
the American College of Trial Lawyers, to 
perform that service. 

I am now going to ask Ed Bronson to 


introduce the speaker today. (Applause) 
MR. E. D. BRONSON: Mr. President 
and ladies and gentlemen: I belong to 


that school of thought that directs that in- 
troductory speeches be trimmed to the 
bone, and I hope to do that. I am sure 
my selection is one that I honor and appre- 
ciate very much, that of introducing our 
speaker today. On the authority of Mart- 
indale, I learned the following: 

Sam Sears was a graduate of a New 
England military academy and _ went 
thence to Harvard Law College and there- 
after to Harvard Law School where he 
graduated—I am not sure whether magna 
or merely cum laude. However, he moved 
on into practice and early undertook trial 
work. He has gone to great heights in 
that field, as we all know. 
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Among the honors that have been given 
Sam, some of them, at least, are the follow- 
ing: He is a former president of the Bar 
Association of Norfolk County in Massa- 
chusetts, a former president on three occa- 
sions of the Massachusetts Bar Association, 
a former vice chairman of the Massachu- 
setts Judicial Council, a former member 
of the House of Delegates of the American 
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Bar Association. He is a present member 
of the Council of the Boston Bar Associa- 
tion, and he is now Treasurer, and for a 
number of years, a member of the Board 
of Regents of the American College of 
Trial Lawyers. 

Now, it is my pleasure to present to you, 
ladies and gentlemen, Mr. Sam Sears of 
Boston, Massachusetts. (Applause) 


In Defense of the Defense 


SAMUEL P. SEARS 
Boston, Massachusetts 


HIS is a most welcome change of scen- 
ery, (Laughter) after spending about 
three weeks in a hearing before a legisla- 
tive committee that is using its forum as a 
sounding board for defamation, character 
assassination an petty politics. It is the 
legislative process at its worst. Anything 
goes. After ten minutes of it, you thank 
God for the rules of evidence and the right 
of cross-examination. 

Now, when I was speaking to some of 
my friends back home about this commit- 
ment, I told them that I was going to 
address this International Association of 
Insurance Counsel in July at The Green- 
brier. One of my facetious friends said, 
“Is that team that plays NACCA on 
Thanksgiving Day?” (Laughter) 

With all the confusion and disquiet in 
Washington, I have still been able to get 
up a little something in between, but I 
do not believe in too much preparation 
anyway. I have had a sad experience that 
I want to tell you about before I get going 
here. I had a very bad case to defend in 
which the defendant was one of those fabu- 
lous immigrants, an Albanian who, by dint 
of hard work and saving, acquired himself 
a number of boarding houses in Boston 
around the City Hospital which meant 
they were always filled with patients’ fam- 
ilies. He had in each house, a woman—al- 
ways a woman as caretaker. If her hus- 
band wanted to come along, that was all 
right. If she wanted male help to assist 
on the sidewalk work and the windows, 
that was all right. But as far as he was 
concerned, his contract was between him 
and the lady. 


Well, there was a very bad accident that 
took place in one of his houses. Without 
going into any of the details, it was very 
important to me and the defense that the 
jury find that this Albanian hired the wo- 
man. Her name happened to be Norlin. 
But the Albanian had language difficulty 
and his Mrs. sounded like Mister. So, to 
be perfectly safe, I hunted around for an 
Albanian interpreter, which was not the 
easiest thing to find. But I finally came 
up with one, and the day before the trial, 
put him in a room and told him to go to 
work on my friend and get him to say Mrs. 
like Mrs. It was important that he stick 
to Mrs., and if he was asked who represent- 
ed him in the management of the building 
he was to answer it was Mrs. Norlin. 

He had him about a half an hour, came 
back and said, “It is all right. He under- 
stands, and you need not worry any more 
about that.” So that was gratifying. 

In the morning, we came on for trial 
and, just before entering the court room, 
I took the interpreter and said, “You’d 
better get him aside and give him a last 
minute rehearsal.” He got him over in the 
corner, and I could see him going to work 
on it. He came back and said, “He is all 
set, don’t worry.” 

So in we go. The first witness called 
by the plaintiff's attorney was my Alban- 
ian friend. He was sworn in and took the 
stand. He said, “What is your name?” 


The Albanian said, “I hired Mrs. Norlin.” 
(Laughter) 

The attorney said, “Wait a minute, we 
will get to that a little later, let’s have 
(Laughter) 


your name first.” 
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Now, the title of this address is “In De- 
fense of the Defense.” As I got into it, I 
decided it was not really a defense of at- 
torneys chiefly engaged in defending cases, 
rather it is a panegyric or an encomium 
on the poor, unsung, beaten up, but ingen- 
ous lawyer who is dedicated to the art of 
keeping people from getting money or 
from getting too much. I am not talking 
about the neophyte who has tried only a 
few cases; I am referring to the battle- 
scarred lawyer who for years has taken his 
coat off and plodded every bit of the way, 
sometimes with embarrassing defeats, 
sometimes with settlements good and bad, 
sometimes—and more often than not—with 
glorious victories for the insured, the in- 
surer and himself. I might say that a de- 
fendant’s verdict or compromise verdict 
for the plaintiff is no trivial accomplish- 
ment, regardless of the severity of the case. 
For who can deny that the hurdles con- 
fronting the defense in almost any case 
where insurance is involved—I refer to 
trials before a single justice as well as 
juries—are real and ever present. 

You all know too well what they are— 
sympathy for the injured. Now, that is 
human. Prejudice against the insurance 
companies, the concept that insurance 
companies are busting out all over with 
money. ‘The almost fiendish delight a 
jury enjoys in paying out somebody else’s 
money. 

In regard to that, we have a judge in 
Boston named Donahue who is indeed 
brilliant, but a character. A couple of 
years ago, a jury case was being tried be- 
fore him, a personal injury case, and the 
jury sent a note into him with a question 
asking if, even though there was not any 
liability, could they still give the plaintiff 


some money. The judge sent for the jury.- 


He said to them, “I have your written 
question, and I assume from the question 
that you have found there is no liability.” 
The foreman said, “That is so, Your 
Honor.” He said, “All right, sign this 
slip then.” 

After they had signed the slip, which 
directed a verdict for the defendant, he 
said, “I will now answer your question. 
You may retire to the jury room and pass 
the hat.” (Laughter and applause) 

Now, why is this deep rooted acknow- 
ledged dislike of insurance companies? I 
think I have an explanation. Is it not the 
result of the public’s fence with insurance 


INSURANCE COUNSEL JOURNAL 





Page 429 


for generations and founded principally 
on a complete misunderstanding of the 
rights and obligations of an insurer under 
the policy? Despite the blessings of insur- 
ance in many cases, this lack of under- 
standing has, over the years, built up a 
recognizable prejudice and almost hatred 
for insurance companies. 

Nor is this state of public opinion limit- 
ed to any particular type of coverage. 

For instance, the fire policy. The house- 
wife notes that the divan in the living 
room is badly in need of recovering. It 
has seen its best days; its color is faded, 
and it is sick all over. It has had it. Some 
guest with a cocktail in one hand and a 
cigarette in the other inadverently drops 
the cigarette and burns a hole in the up- 
holstery. True, the hole is microscopic, 
but nonetheless, irreparable. Then comes 
the claim. What does she want? A repair 
job? Oh no! The fair market value of 
the beat up cover? Oh no! She wants the 
whole works. She demands reimburse- 
ment for the purchase price of the divan, 
regardless of its age, based on present 
market prices, not the original cost. Of 
course, she is turned down, but eventually, 
a compromise is reached, not, however, 
without endless broadcast by the house- 
wife about the terrible rucking she took 
from the insurance company. 


The same situation applies with respect 
to claims under theft policies and motor 
vehicle collision policies. Really, is there 
any organization, agency or person in ex- 
istence who is subjected to more fraud 
and swindle than the insurance company? 
I would be interested to learn what the 
premium would be if we had honest claim- 
ants and honest assureds. It is a sad com- 
mentary, my friends, on the ethics of the 
public when a person, ordinarily decent 
and honest in his everyday affairs can 
transform himself into a dead beat when 
he has a claim against an insurance comp- 
any. 

The personal liability policy—what is 
the reaction of the ordinary plaintiff when 
he loses? Well, the jury was fixed, the 
insurance company brought in a pack of 
lying witnesses, the defendant’s attorney is 
a crook. If the jury is waived, the judge 
and the defendant’s attorney were in Ca- 
hoots. 

His reluctance to attend trial—the often 
heard remark, “Well, I bought a policy, I 
paid for this protection. Go ahead and 
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pay the guy; don’t bother me.” ‘Then, 
when he is made to come to court and lose 
his wages, perhaps, and time from his 
work, he is sore. The insurance company 
suffers another enemy. 


Incidentally, I have come to the conclu- 
sion that most people who are responsible 
for accidents are just plain stupid, and I 
would like to expand on that some day. 
The station in life and the education and 
intellectual background of a given person 
is no criterion as to his worth as a witness. 
I have seen bankers and successful indust- 
rialists come into court. They cannot do 
as well as some little shoe-shine boy. 


I had an Italian laborer, a good natured 
fellow, against me not long ago in an auto- 
mobile case, a bad pedestrian case. He 
testified he saw the insured automobile hit 
this lady and stop immediately. He said 
the car was going 50 miles an hour. I 
thought that was pretty good and some- 
thing to work on. I started going over a 
few little preliminary questions about how 
the distance within which a car was stop- 
ped was some test as to speed. He could 
not agree as to that. I said, “Let me give 
you an example. Suppose you saw a car 
coming down the street, and all of a sud- 
den an emergency confronted the driver. 
He slapped on all the brake power he had, 
and the car went 150 feet before it could 
stop. Don’t you think that is some indica- 
tion of speed on the part of the car?” He 
said, “Not a bit; lousy brakes.” (Laught- 
er) 

Then, we have a mass of applications 
for insurance full of lies and misrepresen- 
tations. The premium is regarded as ex- 
tortionate and the result of phony figures 
used as the base for computing premiums. 
Perhaps this factor, more than any other, 
is the cause of the widespread prejudice. 

All the above and much more of the 
same account for the regrettably low re- 
gard the great majority of people have for 
insurance companies. It was not created 
overnight; it developed down through the 
years from one experience after another 
and is not confined to any particular geo- 
graphical location. 


Can it be changed? Can companies do 
anything about it? Can they become liked 
instead of hated? Can the public be 
taught to trust rather than distrust? That 
is really a public relations problem and 
completely outside of the legal field. Cer- 
tainly, if anyone is inept at public rela- 
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tions, it is the legal profession, but I will 
come to that in a few minutes. 


It is too bad the public does not know 
the true picture that most premiums are 
based on figures reviewable by state auth- 
orities, that an insurance company, once 
having made an offer never withdraws it 
except for good cause, the infrequent use 
of the disclaimer, when in many, many 
instances, the company would be warrant- 
ed in asserting it. Instructions to investi- 
gators and adjusters—I am serious about 
this—are to get the truth. In 30 years of 
association with many insurance compan- 
ies, I have never known a company to ask 
an investigator to obtain a dishonest state- 
ment or to report an interview with a 
witness untruthfully. 


The liability case is recognized, admitted 
and disposed of on that basis. The phony 
claim is fought to the last ditch, not only 
for the protection of the insurer, but for 
the benefit of all insured. The fact is that 
millions of dollars, many millions, are paid 
to claimants each year in settlement of 
claims or judgments where the liability is 
very questionable. Why pay them? Well, 
that presents an economic problem. 

If it was not done, the backlog in the 
insurer’s files, bad as it is, would be fright- 
ening and insurmountable, and the court 
congestion would become a log jam far 
beyond solution. If it resulted in a state 
commission, it would be riddled with poli- 
tics, a staggering amount of unemploy- 
ment, a disaster effect on the legal pro- 
fession, all culminating in a sad solialistic 
situation in which the public would be 
the main loser. God forbid a commission 
politically appointed or otherwise. Time, 
everlasting effort, and lawyers dedicated to 
the sound administration of justice will 
probably eventually remove the bugs in 
the present system. 

One thing is sure, we will lose our prac- 
tice unless the court congestion problem 
is solved and legal services remain within 
the financial reach of all. 

Now, I have talked thus far about the 
insurance companies. When I suggested 
the title of, “In Defense of the Defense,” 
I had in mind the lawyers, but on reflec- 
tion, I suppose the insurance company is 
just as much a part of the defense equip- 
ment as the lawyer, perhaps more so. It 
writes the policy, investigates the claims, 
designates the defense attorney, pays the 
judgment and pays the bills. 
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But, before we discuss the problems be- 
setting the defense attorney, let us consider 
the legal profession generally. I suppose 
since the profession came into existence, 
lawyers have been in disrepute. Otherwise 
called “the doghouse.” 


Authority—pray, where is it? Poets and 
the newspaper media generally have never 
missed an opportunity to slam the pro- 
fession, poke fun at it and hold it up to 
public ridicule, and you can add to those 
just mentioned the public in general. 

The newspaper seldom writes about the 
good deeds of a lawyer, his invaluable con- 
tributions toward salutary legislation, his 
hard work and long hours on a matter in 
which there is no expectation of compen- 
sation, his appointment by the court to 
defend felons without financial reward 
and his many extracurricular activities on 
behalf of charity and public enterprises. 


No one could attend the meeting of the 
House of Delegates of the American Bar 
Association or any other bar association 
without coming away with a definite feel- 
ing and observation that what is good for 
the public comes first. But let a lawyer 
make one slip, and the headlines break 
forth. All the good is forgotten, and the 
public says, “It is just another lawyer.” 


Now, why is all this? I think the an- 
swer, at least in part, is that the law, par- 
ticularly in the case of litigation, usually 
involves the pocketbook. The pocket- 
book, my friends, is closer to the heart 
than life itself. For example, if a lawyer, 
by reason of a very astutely tried case wins 
it and saves his client a few millions, 
would you think the client would object 
to a fee of $100,000? Of course not. He 
would be tickled to death to pay it, and 
he would feel he got off easy. 

On the other hand, if the same client 
underwent a serious, complicated opera- 
tion which was completely successful be- 
cause of the cleverest kind of surgery, and 
the man’s life was saved, wouldn’t he 
scream to high heaven if the surgeon sent 
him a bill for, say, $50,000? Yes. Law- 
suits and legal matters usually involve 
money, and when the law, in effect, orders 
a person to pay, the legal profession ob- 
tains another enemy. 

Another reason for the so-called “dog- 
house” is the sorry fact that no one has 
devised a system wherein both sides can 
win a lawsuit. If you win, you should 
have won anyway. If you lose, again, the 
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reasons I stated as responsible for the pub- 
lic reaction against insurance companies 
apply. The jury was fixed, the opposing 
attorney was in cahoots with the judge or 
the losing lawyer was a punk. On the 
other hand, take the case of a doctor. A 
man gets well, and he is eternally grateful 
to his doctor. Every woman who had a 
well, healthy born baby loves her obstet- 
rician. If the patient dies, he cannot 
squawk. 


You see, attorneys operate bilaterally 
while doctors operate unilaterally, and 
there is quite a difference. 


I do not know what is going to cure this 
resentment against the profession which is, 
unfortunately, so true and widespread. 
Perhaps better public relations is the an- 
swer. Certainly, the profession does little 
about it. I know a couple of years ago, 
the American Medical Association approp- 
riated a mere million dollars for public 
relations as contrasted, in that year, with 
the American Bar Association allotment of 
$40,000. 


Now, quite distinctive in this profession 
of ours, but yet subject to the public ap- 
praisal just referred to, is the lawyer spec- 
ializing in the defense of tort cases, some- 
times called “an insurance lawyer” or a 
“personal injury lawyer.” Well, let me 
pause right there. I have said many times 
before, and I still say, that a man who tries 
a personal injury case real well—and I 
mean real well—will try any case well. In 
my opinion, the proficient advocate not 
only has mastered the art of examination, 
but he realizes the necessity for thorough 
preparation. Most important of all, he 
possesses a keen sense of strategy. Cases 
are won not so much by talk as by strategy. 
In other words, what to do, when to do 
it, and how to do it. It is something one 
is born with. You either have it or you 
do not, and it cannot be taught. 


In some respects, the life of a defense 
lawyer is an unhappy life. First of all, he 
is grossly underpaid. He wades in, handi- 
capped with all the prejudice alluded to 
heretofore. It has been said that the de- 
fense lawyer has two strikes on him before 
he starts. He has to tear down, discredit, 
and try his damnedest to get the jury in a 
receptive mood for the witness because, 
at the end of the plaintiff's case, the jury 
is completely impressed with the attorney 
and the plaintiff's witnesses. Abraham 
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Lincoln and George Washington cannot 
save the day. 

He is never relaxed. Compare the ten- 
sion to which he is subjected to a lawyer 
sitting at his desk all day. The trial law- 
yer is, moreover, in the scrutiny of the jury 
and one false move can lose his case. He 
must be a consummate actor with a certain 
amount of dignity and with a certain 
amount of ham. While his opponent in 
his argument to the jury can misquote, 
rhapsodize and utter sheer nonsense, our 
friend must stick to the facts and talk 
plain, but convincing logic. I think it is 
quite true that the jury is quick to penalize 
a defendant whose lawyer pulls a boner, 
but is reluctant to hold a plaintiff account- 
able for the mistakes of his attorney. 

No, the defense lawyer is never relaxed. 
He must keep his eye on the ball at all 
times, worrying, among a thousand things, 
about using the fatal question, “why,” and 
avoiding the question that never should be 
asked. 

Speaking of the quesion that never 
should be asked, let me tell you what hap- 
pened in the federal court in Boston this 
last winter. “There was a seaman’s case 
being tried, and there was a witness called 
for the plaintiff. On cross-examination, 
he turned out to be so favorable to the 
defendant that the defendant’s attorney 
thought he might as well disassociate him- 
self from the man so that the jury would 
not think it was a rigged deal. He said to 
the witness, “Have you ever seen me be- 
fore, sir?” 

“I never have.” 

“Have I ever talked with you in person 
or on the telephone?” 

“You have not.” 

“Have you talked with anybody connect- 
ed with the defense?” 

“IT have not.” 

Well, the plaintiff's attorney thought 
that was pretty good, so when he got up 
for redirect, he said to the fellow, “Have 
you ever talked to me?” 

The witness replied, “No, sir, just the 
runner from your office” (Laughter) 

But defense work is rewarding work 
despite the toil and the inappropriate fee. 
I refer to the night work, the early morn- 
ing work, the ever-surging new ideas and 
the thoughts while shaving. A trial man 
who is not thinking about the case on trial 
most of the time, in or out of the court- 
room, is not my idea of a great advocate. 
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Not the least disturbing and upsetting sit- 
uation is when the home office refuses to 
accept the trial lawyer’s recommendations. 
You know, you triai lawyers, I am sure, 
how frustrating and irritating it is to have 
some guy in South Hadley, Iowa, whom 
you envision as shriveled up Scrooge, but 
who is probably a thoroughly likeable 
character, sitting in an office with only a 
file in front of him, never having seen a 
courthouse, substitute his opinion as to 
the value of the case for yours. He ought 
to stay and talk with some of those wit- 
nesses described in his file, “They make a 
fine appearance; he would make a good 
witness.” 


Speaking of fine appearances, I was de- 
fending a case for a magnesium manufact- 
urer, in Midland, Michigan, where they 
had been sued by a Mr. Crocker in Boston. 
Before the case-came to me, they sent a 
trouble shooter on to Boston to interview 
Mr. Crocker to find out what was up. 
When peace was not obtained, and the 
suit had been brought, the file was sent to 
me. I read it, and I ran across this inter- 
view that the trouble shooter had had with 
Mr. Crocker. He reported that he saw 
Mr. Crocker at his office, and that he was 
a fine-looking, elderly man. He said he 
was a typical New England Yankee—100 
per cent honest when money wasn’t involv- 
ed. (Laughter) 


I have several reasons why an insurance 
company should be reluctant to decline the 
attorney’s recommendation, but that is a 
subject not relevant to my topic and I only 
mention it as another headache. But, as I 
said, despite the hard work and the frus- 
trations, victory is rewarding whether ade- 
quately compensated or not. Advocacy is 
a noble profession. Success gives personal 
satisfaction and a feeling of a job well 
done. It is not a flag raising or gloating 
sensation. It is more a happy realization 
that work, skill and savoir-faire learned 
through the years the hard way have born 
fruit and justified your faith in yourself. 


Now, I am closing with a New England 
Yankee story as an agenda or annex to Mr. 
Crocker. Down in Barnstable, which is a 
town down on Cape Cod, there was a well- 
to-do farmer who had lost his wife. In 
cases of that kind down on the Cape in the 
olden days, the first step was to procure a 
good housekeeper. This farmer commit- 
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for the housekeeper instead of picking one 
of the likely ladies on the Cape. 

So when the new housekeeper arrived, 
the ladies swore vengeance. They laid for 
the old boy. One night, they coralled the 
cops, and went up to the house. They 
peeked through the curtains and got what 
they wanted. An _ indictment followed, 
and the farmer came on for trial. The in- 
dictment was for lewd and lascivious con- 
duct—an horrendous name, I have always 
thought, for a comparatively minor crime. 
(Laughter) 

Well, it was a cause celebre. It was a 
full house each day, and the case was 
cracker barrel talk and fireplace talk every 
evening. However, the evidence against 
the farmer was overwhelming; they had 
him cold. Eventually, the arguments and 
the charge were over and the jury retired 
to deliberate. ‘The court officer reported 
that as the last juror stepped into the jury 
room and before the last door was closed, 
the foreman said in loud tones, “What in 
hell do they think a housekeeper is for?” 
(Laughter and sustained applause.) 

PRESIDENT BETTS: You know, some 
times the president or chairman at meet- 
ings of this sort approaches the problem 
of the speaker with some apprehension. 
They don’t know, not knowing him too 
well, whether he will be good—in which 
case, the chairman gets a lot of credit—or 
whether he will be bad—in which case 
everybody says, “Tut, tut, tut, we should 
not have elected that fellow as president.” 

However, I am going to tell you, in just 
a minute since we have lots of time—Sam 
told me that he would not speak more 
than about 35 or 40 minutes. You might 
not have believed it, but knowing Sam, I 
did. I am going to tell you how this came 
about that we have Sam here. 

Along in April, we came down to the 
Homestead for our meeting of the Board 
of Regents and the meeting of the Ameri- 
can College of Trial Lawyers. I was very 
much concerned and expressed concern in 
the presence of Sam and Katie Sears. We 
were seated at the breakfast table one 


morning when the discussion again came 
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up, and I asked Sam if he would be so 
kind as to make the speech for me. He 
cocked his head to one side, as is so char- 
acteristic of him, and said, “Red, for you, 
I would like to make that speech.” 

“Oh,” he said, “let’s see.” “No,” he said 
“I can’t do that.” He said, “July is my 
month on the Cape.” 

Well, I didn’t know what sort of an in- 
fluence this Cape really was (laughter) so 
I inquired. “Oh,” he said, “every July, I 
go up to Cape Cod. I can’t make it.” 

Well, of course, there was a veto in the 
house. Katie looked up at him and said, 
“Sam, you opened your big mouth, you'll 
make the speech.” And thus the agree- 
ment was consummated. (Laughter) 

I am particularly appreciative of every- 
thing that Sam has said. You know when 
he talks about how you have to dream and 
think about your cases that he speaks our 
language. I always remember a man in 
my office who once said something about 
working “overtime.” He did not last in 
the office very long. I told him very 
frankly that there is no overtime practicing 
law. You practice it 24 hours a day. Sam, 
we appreciate your being with us. We are 
thankful for Katie’s intervention on our 
behalf, and I am sure that everyone here 
agrees with me that it was a fortunate ac- 
ceptance on your part. (Applause) 

Now, we have that part of the program 
which is always interesting because it car- 
ries with it a certain amount of curiosity. 
What on earth did that Nominating Com- 
mittee do? As I said yesterday, sometimes 
they work all night; sometimes they don’t 
do anyting but sit around and hold their 
hands. They get awfully tired of it be- 
cause they are all males. In any event, the 
Nominating Committee completed _ its 
work. 

It was in Executive Session last night, 
and I understand it has its report ready 
for presentation. I shall, therefore, call 
on the chairman of the committee, John 
Kluwin, to come forward and give us the 
report from the Nominating Committee. 
(Applause) 
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Report of the Nominating Committee 


Joun A. Kiuwin, Chairman 
Milwaukee, Wisconsin 


io Nominating Committee, con- 
sisting of Jo Cook of Seattle, Wash- 
ington, Ralph Dykes of New York City, 
Robert Nelson of Memphis, Tennessee, 
and Ed Raub of Indianapolis, Indiana, 
and myself, met both on Thursday and 
Friday and into Saturday morning. On 
behalf of the Committee, I wish to express 
to the members of this Association our 
sincere appreciation for their interest in 
coming to the meetings and for their frank 
expression of their choices for the several 
offices. Your help was of great assistance 
to this committee in its deliberations. To 
the other members of the committee, my 
heartfelt thanks and apologies to their in- 
dulgent ladies. 

This Association has such a wealth of 
material that the selection of officers is 
difficult because it becomes one of selecti- 
vity. For vice presidents, your committee 
nominates Frank Cull of Cleveland, Ohio, 
and Herbert Dimond of New York City. 

For the office of secretary-treasurer, your 
committee, Mr. President, has given due 
consideration to the recommendations of 
the Executive Committee to the effect that 
the offices should be combined and a man 
selected to fill that office and that the 
office should not be held by one man for 
more than a period of three years. How- 
ever, in connection with filling that office 
for the coming year, your committee is 
mindful of the problems created by the 
new arrangement and, therefore, has asked 
your indulgence to disregard that admoni- 
tion for at least another year and recom- 
mends and nominates for that office Frank 
O’Kelley, of Tallahassee, Florida. 

As members of the Executive Committee 
for three-year terms, your committee re- 
commends Taylor Cox of Knoxville, Ten- 
nessee, David Tressler of Chicago, Illinois, 
and Walter Schell of Los Angeles, Calif- 
ornia. 

For the office of president-elect—I do not 
know, Mr. President, whether you wit- 
tingly or unwittingly placed a tremendous 
obligation upon us because in your thrill- 
ing speech last Thursday and in the re- 


marks of Mr. Manion, you objected to the 
control of power within the District of 
Columbia. However, we had the courage 
—we think we had the courage—that was 
suggested that we manifest, and we disre- 
garded your warning, and the warning of 
Mr. Manion. We nominated Charles 
Pledger of Washington, D.C. 


Mr. President, I move the adoption of 
the committee’s report. 


PRESIDENT BETTS: 
John. 

It has been moved, and chair hears a 
second to the motion, that the report of 
the Nominating Committee be received. 
All those in favor will signify by saying 
“aye” contrary-minded the same. 

John, your motion did not include the 
motion that the nominations be closed. In 
order that everyone may have the oppor- 
tunity, if they so desire, to nominate, the 
nominations are now open. 

The chair hears no nominations. There- 
fore, the chair will accept a motion that 
the nominations be closed made by John 
Kluwin. The chair hears a second thereto. 
It is moved and seconded (laughter) that 
the nominations be closed and that the 
Secretary be instructed to cast a unanimous 
ballot for this Association for the nominees 
mentioned in John’s report. 

Is there any discussion? Are you ready 
for the question? All those in favor of 
the motion signify by saying “aye”; con- 
trary-minded likewise. I hear no contrary- 
minded. The motion is unanimously pass- 
ed, and I, therefore, declare that you have 
elected these men. As I name them, will 
they please come forward and take a posi- 
tion from either side of the rostrum. 

Vice Presidents, Frank Cull of Cleve- 
land, Ohio, and Herbert Dimond of New 
York City. (Applause) 

For secretary-treasurer, as I have an- 
nounced him before, the gentle gentleman 
from Tallahassee. (Applause) 

For members of the Executive Commit- 
tee for a three-year term, Taylor Cox of 
Knoxville, Tennessee; (applause) David 
Tressler of Chicago, Illinois; (applause) 


Thank you, 
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Walter Schell of Los Angeles, California. 
(Applause) 

Ladies and gentlemen, the business of 
your Association is a matter of consider- 
able importance. The convention as such 
is likewise a matter of considerable im- 
portance and of great pleasure. 

The Executive Committee discharges a 
considerable amount of work throughout 
the year by correspondence until such time 
as they meet at the Midwinter Meeting. 
The Midwinter Meeting is one where four 
days of concentrated work, mostly, it is 
true, in the morning, is given to the affairs 
of the Association. It is fitting that we 
should have and have had throughout the 
years an Executive Committee of great 
ability. It is natural, as John has said, 
that from the wealth of material should 
come men of ability. Ladies and gentle- 
men, members of the Association, I give 
you your new members on the Executive 
Committee, members of the Executive 
Committee, I give you to the Association. 

May we have a proper appreciation of 
their election. (Sustained applause) 

As the time nears—and or so near now— 
for the termination of my year as Presi- 
dent, I look back on it with pleasure, the 
extent of which it would be impossible for 
me to describe to you. I am appreciative 
of the expressions of approval which have 
come from many of you for the excellence 
of the program. I cannot give too much 
credit to the men who have made that 
possible, to the members of the con- 
vention committee. The chairman of the 
program committee is Ray Caverly, and 
the vice chairman is Stanley Morris. Will 
you please stand, gentlemen. (Applause) 
Thank you very much. 

The chairman of the open forum com- 
mittee is Thomas Phillips, and the vice 
chairman is Wyatt Jacobs. Will you please 
stand. (Applause) 

The chairman of the general entertain- 
ment committee is George McD. Schlott- 
hauer, and the vice chairmen are three, 
two of them of whom are mentioned in 
your programs—Orrin Miller of Dallas, 
Texas, Leonard Muse of Roanoke, Vir- 
ginia, and Mrs. George McD. Schlotthauer, 
the late added vice chairman. Will you 
all please stand. (Applause) 

The general reception committee, of 
course, consists of the officers. 

Al Christovich has presented his com- 
mittee heretofore. 

The other committees, the ladies’ re- 
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ception committee, Mrs. Richard Galiher 
with co-chairmen, Mrs. Edwin Cassem and 
Mrs. Sanford Chilcote. Will you please 
rise. (Applause) 

The men’s golf committee and the wo- 
men’s golf committee, I will name their 
chairmen and vice chairmen together. 
Kenneth Cope, Harley J. McNeal; Mrs. 
John H. Royster and Mrs. Stanley Burns. 
Will you all please rise. (Applause) 

The ladies’ bridge and canasta, Mrs. 
Kenneth B. Cope, chairman, and Mrs. 
William D. Buchanan as vice chairman. 
Will you stand if you are in the room. 
(Applause) 

The junior entertainment committee— 
somebody said, “They sure kept those kids 
out of our hair.” (Laughter) Mrs. Charles 
Pledger of Washington, D. C. and Mrs. 
Fred B. Gentry of Roanoke, Virginia. 
(Applause) 

I am advised by the good secretary that 
George Schlotthauer has a few more gifts 
to pass out, so find out what kind of gifts 
he is going to hand out. 

(Mr. Schlotthauer announced the win- 
ners of bridge, canasta and golf prizes) 

PRESIDENT BETTS: Thank you, 
George. I can only hope for my successor 
that he has committeemen who will do as 
good a job for him as mine have done for 
me. 

The next step in our order of business 
will be, if I may have the assistance and 
the cooperation of some of our past presi- 
dents—Mr. Alvin Christovich and Mr. 
Wayne Stichter—are you in the room? 
Wayne is not. All right, then, Mr. John 
Kluwin, are you still here? Stay where 
you are. Chris, come right down this way. 
Will you please escort to this portion of 
the room my, indeed, better half, Velle 
Betts. (Sustained applause) 

Thank you, gentlemen. 

Now, our Mr. Pat Eager and Mr. Paul 
McGough. 

MR. CHRISTOVICH: Pat had to 
leave. He has gone with my money. 
(Laughter) 

PRESIDENT BETTS: With your 
money? All right, is Mr. Lester Dodd in 
the room? Lester, will you and Paul Mc- 
Gough kindly escort Mrs. Lucille Blanchet 
to the rostrum. On this side over here (in- 
dicating), please. (Sustained applause) 

Now, in order that Mr. Charlie may not 
come—I came close to making the mistake 
last year, and may I say that the President- 
Elect and I have agreed to this procedure. 
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It is his suggestion. He does not want Mr. 
Charlie confused. Stanley Morris and 
Duncan Lloyd, will you kindly escort to 
the rostrum Mrs. Charles E. Pledger. (Sus- 
tained applause) As usual, the inarticulate 
Mrs. Pledger says that this is the part, com- 
ing down the aisle between those two men, 
that she loves best of all. 

I want these three fine ladies to stand, 
if you will. (Applause) ‘Taking a leaf 
from the procedure that was followed by 
Les Dodd, I want, on behalf of Arthur 
Blanchet, Mr. Charlie Pledger and myself, 
to express our appreciation and our love 
and affection for the three most important 
people in our lives who make it possible 
for us to be of whatever success we may be, 
to make it possible for us to accomplish 
those things which are good and who so 
often overlook those things which might 
be called “shortcomings.” You are sweet- 
hearts; we appreciate it. (Mrs. Betts kiss- 
ed the President) (Applause) 

Now, if I may again call on Mr. John A. 
Kluwin, Mr. Lester P. Dodd and Mr. 
Stanley Morris to escort to the rostrum 
your new President, G. Arthur Blanchet. 
(Sustained applause) 

I want to just say a few last words to 
you in this vein: Undoubtedly, there is 
no one as familiar with the accomplish- 
ments and abilities of your President-Elect 
as the man who has been President the 
year before him and who has had the 
opportunity to confer with him about 
methods of state. It has been my pleasure 
to sit with G. Arthur Blanchet on the 
Executive Committee and to have had him 
as a strong right arm during this year. 
The President may not, I think cannot, 
carry on the affairs of his office without 
the assistance and advice of the man who 
has been chosen as President-Elect. I 
know of no one in this Association who 
has given as much or is as well qualified 
from the standpoint of his intellectual 
capacity, the generosity of his charitable 
spirit and the magnitude of his accom- 
plishments as Arthur Blanchet. It is one 
of the greatest pleasures of my office as 
President to turn over to him at this time 
that modern chalet with which he is to 
control the affairs of the Association for 
the next year. 

Arthur, I do hereby install you as Presi- 
dent of this Association and give you the 
emblem of authority. (Sustained ap- 

lause) 


PRESIDENT BLANCHET: Members 
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of the Association, their ladies and guests: 
Of this you may be sure, for a long time 
I shall cherish this symbol and this mom- 
ent. At this moment, I have a pleasant 
admixture of gratitude, humility and gen- 
uine happiness. I am grateful to you for 
this signal honor, and I am particularly 
grateful for the opportunity to express, on 
behalf of all of you, our appreciation for 
the industry, cooperation, brilliancy and 
success expended and enjoyed by Red 
Betts and his fair lady during their ad- 
ministration. (The audience rose and 
applauded.) 


I have a feeling of humility. I have sat 
out there where you are for many years, 
and I have heard each President very prop- 
erly express his apprehension when he 
looks at the long line of illustrious prede- 
cessors. But, progress there must be. You 
all know that the progress of any President 
depends enormously upon the committees. 
Your committees are the very life blood 
of this great organization. With their 
help and with your help, we shall try to 
make the great accomplishments of the 
past a threshold for the future .progress of 
this Association. Your directory of mem- 
bers lists 428 different cities, towns and 
villages. I am genuinely happy in this 
thought that I may say to everyone who 
toils on a Main Street in those 428 cities, 
towns and villages, “You are my friend.” 

On that note of friendship, I conclude 
my remarks merely by\saying, “Thank you 
very much.” 

(The audience rose and applauded) 


My first official act gives me a great deal 
of enjoyment. You have been very patient, 
and I will hold you only a minute in this 
introduction. But though the words be 
brief, the feeling is tremendously sincere. 
He really needs no introduction because 
he has been such a loyal member of this 
Association, a lovable chap—Mary Martin 
would say, “A wonderful guy”—I give you 
your next President-Elect, Charlie Pledger. 
(Sustained applause) 


Is Tiny Gooch in the hall? Bill Bay- 
lor, would you and Tiny Gooch kindly 
escort Charlie to this platform? (Ap- 
plause) 


PRESIDENT-ELECT PLEDGER: In 
all humility and with a genuine deep sense 
of appreciation, I accept the office to 
which I have been elected, and I pledge 
to each of you all my very best efforts to 
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warrant the confidence that you have re- 
posed in me, 

I would be remiss if I did not express 
to those present and many who are not 
here thanks for the support and assistance 
and cooperation that I have had, not only 
at this meeting, but throughout my years 
in this Association. I am deeply conscious 
of the responsibilities which are mine. I 
have been raised in that hard school of 
experience. 

If I may reminisce just a moment, 1 
know the hour is drawing late, when late 
one night in 1952 at the Lake Placid con- 
vention your friend and mine, Dunc Lloyd, 
came to me and wanted to know if I would 
serve as Treasurer of this Association, it 
was with a certain amount of temerity that 
I said, “Yes.” But I found that in this 
Association if you are willing to do, there 
are a great many more who are willing to 
assist and help you. I want at this time 
to thank those Past Presidents whom I 
have served under, Al Christovich, Tiny 
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Gooch, Stanley Morris, Lester Dodd, John 
Kluwin, and last but not least, my good 
friend Red Betts, for all that they have 
given me because, through what I have 
and with what I have learned from them, 
I will strive to give you the type of ad- 
ministration that those men have given 
you over the years. 

Red Betts had my wife brought to the 
platlorm, and I want to thank her. (Ap- 
plause) I want you to know that she is my 
severest critic, but my most able adviser. 
With a woman’s ingenuity, her smile and 
her wonderful disposition, it makes life 
very easy. Thank you very much. (Ap- 
plause 

PRESIDENT BLANCHET: There will 
be a meeting of the Executive Committee, 
as usual, at two o'clock this afternoon. 

Is there any other business to come be- 
fore this convention at this time? If not, 
I will entertain a motion to adjourn. 

The motion is made, seconded and car- 
ried, and this meeting is hereby adjourned. 
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Open Forum 


SCIENTIFIC RECONSTRUCTION OF AN AUTOMOBILE ACCIDENT 


Tuomas M. Puiturrs, Chairman 
Houston, Texas 


Wyatt Jacoss, Vice Chairman 
Chicago, Illinois 


ICE CHAIRMAN JACOBS: The re- 

construction of an automobile acci- 
dent to determine as accurately as possible 
how it happened is a common problem 
in courts today. 

Application of certain scientific princi- 
ples combined with special knowledge of 
damage to vehicles, injury to persons, and 
marks on the road resulting from accidents 
can greatly help in such reconstruction. 
What can be done to reconstruct accidents 
is the subject of today’s meeting. Two peo- 
ple expertly qualified are here to partici- 
pate in this discussion. 

The first is an engineer to explain how 
far we can go scientifically. The second 
is an expert trial attorney to explain how 
far we can go legally. 

Mr. J. Stannard Baker, originally train- 
ed as an electrical engineer at the Univer- 
sity of Wisconsin, 30 years ago became one 
of the first traffic engineers in the country 
when he joined the technical staff of the 
National Safety Council and worked on 
traffic surveys of a number of cities. 

He was soon assigned to special investi- 
gations of the relationship of accidents to 
such things as traffic signals, through 
streets, police activities, traffic violations 
bureaus, hours of driving, driver incentive 
plans and driver licensing laws. He pio- 
neered development of driver licensing 
methods in this country, has been a con- 
sultant to 32 states in stabilizing or im- 
proving licensing procedures, and is the 
principle author of the two nationally 
recognized manuals in this field. 

Two years ago, after a year as Director 
of Safety for the Detroit Transportation 
System, Mr. Baker was made Director of 
Research and Development of the Traffic 
Institute at Northwestern University, the 
position which he holds today. The Traf- 
fic Institute is a national center for train- 
ing of personnel and the publication of 
material in the field of police traffic super- 


vision, driver licensing and analysis of 
traffic law violation cases. The Research 
and Development Division of that Insti- 
tute studies special problems in these 
fields to improve the technique taught at 
the Institute. 

Mr. Baker has been a member of num- 
erous national committees concerned with 
traffic safety and is now serving on the 
Committee on Research of the President's 
Highway Traffic Safety Committee, two 
committees of the Highway Research 
Board, one of the Highway Traffic Stand- 
ards Board, the Commission on Accidental 
Trauma of the Armed Forces Epidemicolo- 
gical Board, and on the national Commit- 
tee on Uniform Traffic Accident Statistics. 

As long ago as 1929, Mr. Baker began 
the study of individual motor vehicle ac- 
cidents as a method of learning how to 
prevent them. This work has continued 
intermittently since that time and has been 
supplemented by continuing experiments 
in emergency stopping of vehicles, vehicle 
performance, driver reaction times and 
driver performance problems. 

He now directs a three-year pilot project 
for the case study of accidents by a team 
of an engineering scientist, a behavioral 
scientist and a medical scientist, financed 
jointly by the U. S. Bureau of Public 
Roads, the U. S. Public Health Service 
and the Automobile Safety Foundation. 

As a result of his special studies of acci- 
dents, Mr. Baker has developed methods 
of accident investigation which have been 
widely taught, not only in the United 
States, but abroad, and has written many 
articles and training manuals on the sub- 
ject including the 600 page Traffic Acci- 
dent Investigator’s Manual published by 
the Traffic Institute. 

During the years when the Traffic In- 
stitute could assign staff members to work 
on civil liability cases, Mr. Baker testified 
as an expert in more than 50 cases in ten 
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different states, and has made special stu- 
dies of perhaps five times as many cases. 

This he cannot do any more because he 
is now devoting all of his time to research 
and development. 

T. Benjamin Weston was born in Balti- 
more in 1913. He was associated with H. 
Beale Rollins in claim handling supervi- 
sion and trial preparation from 1933 to 
1938. 

He graduated from the University of 
Baltimore in 1937. He is a member of 
this Association, the American Bar Associa- 
tion, Maryland State and Baltimore City 
Bar Associations, serving on Traffic Court 
and Liaison Committees of these Associa- 
tions, and is currently a member of the law 
firm of Rollins, Smalkin, Weston and An- 
drew in Baltimore. 

He is actively engaged as a trial attor- 
ney in Maryland in the state and federal 
courts, with extensive experience in corre- 
lating and presenting cases involving var- 
ious phases of reconstruction and the use 
of expert testimony in cases similar to the 
ones that will be presented today. 

We are particularly fortunate in having 
Mr. Weston address us from the legal 
point of view because of his long exper- 
ience in the actual preparation of cases 
for trial, seeking out the material which 
was necessary in order to reconstruct, and 
then his actual use of this material in 
court. He has put this training and know- 
ledge to practical application. For ex- 
ample, for the purpose of illustrating the 
case of a motor vehicle colliding with a 
stationary object, he purchased a toy auto- 
mobile, borrowed some fishing line and 
sinker from his wife, who is an expert 
fisherwoman, balanced the weight against 
the weight of the car so that it moved 
smoothly across the top of a table as the 
weight slide down to the floor, held his 
finger in the relative position of the fixed 
object and gave a visual demonstration to 
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the court and jury of what a car would do 
and how it would pivot when it came in 
contact with a fixed object. 

There are a number of questions that 
these men have prepared to discuss. Among 
them are the following: 


How accurately can a car’s speed be esti- 
mated from skid marks preceding an acci- 
dent? 


In a head-on collision without survivors, 
how can it be determined which car was 
on the wrong side in the collision? 

When two drivers have radically differ- 
ent versions of an accident, for example 
one involving a left turn, can scientific 
principles be used to determine which ver- 
sion is correct? 

If two vehicles traveling on intersecting 
roads collide, can it be determined which 
was going faster? 

From his experience and that of others 
in the courts, Mr. Weston is going to tell 
us just how beneficial the use of scientific 
analysis and expert testimony can be in 
determining the negligence in an automo- 
bile collision. 

To what extent is expert testimony today 
permitted by the courts in automobile acci- 
dent litigation? 

Aside from the question of speed, what 
are some of the relative subjects on which 
the courts have permitted experts to testi- 
fy? Should an attorney preparing one side 
of the case make his own analysis and at- 
tempt to scientifically reconstruct the acci- 
dent by himself? 

Has the question of expert testimony in 
regard to the stopping distances been re- 
viewed in the appellate courts in various 
cases? 

What is the advantage of physical and 
scientific knowledge to corroborate or set 
testimony given by witnesses for appease- 
ment purposes? 

Mr. Baker! 


JAMES STANNARD BAKER 
Evanston, Illinois 


SHALL discuss several problems that 
I may occur in determining negligence in 
connection with automobile accidents. The 
first is probably most commonly met. It 
has to do with accuracy of estimates of 
speed based on skid marks preceeding colli- 
sion. 

In the case of simple skid marks show- 


ing that the car slid to a stop without hit- 
ting anything, speed may be estimated to 
within approximately 8 per cent. 

A number of considerations are involv- 
ed. The first has to do with precisely how 
far the car slid. True skidding distance 
must be distinguished clearly from overall 
length of skid marks, which is the distance 
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from the beginning of the rear wheel skid 
marks to the end of front wheel marks, 
and includes the wheel base of the car. If 
we do not know whether overall length or 
sliding distance was measured, we must 
assume one circumstance or the other or 
make separate estimates for each. 

Speed is estimated from sliding distance 
by a relatively simple formula. Speed 
equals 5.5 times the square root of the dis- 
tace slid times the coefficient of the fric- 
‘ion of the paving. For example, in the 
formula if we use 67 feet for the distance 
slid, and 0.68 as a coefficient of friction of 
hard, smooth, worn pavement, we must 
multiply these together which gives 45.5, 
take the square root which gives 6.75, and 
multiply by 5.5 which gives 37 m.p.h. In 
this example, if the car slid to a stop with- 
out striking anything, 37 m.p.h. would 
probably be within about three m.p.h. of 
true speed at the beginning of the slide. 
This can be easily demonstrated by repro- 
ducing such skid marks. With the car or 
one similar to it, drive at 37 m.p.h., apply 
the brakes hard and suddenly, holding 
them until the car stops and you will have 
slid close to 67 feet. I have demonstrated to 
juries that the formula will satisfactorily 
estimate speed by reproducing skid marks 
of the original length. 

Three factors are very important in 
determining the speed required to leave 
skid marks. The most important is the 
length of the slide. The next most impor- 
tant is the slipperiness of pavement, or co- 
efficient of friction. To these, we must 
add the slope up or down. In most cases, 
the grade is less than 3 per cent, and may 
be neglected. 

In addition to the three main factors 
which determine the speed needed to slide 
to a stop there are a number of minor 
factors. These are something like minor 
factors in estimating a person’s weight. 
The most important factors in estimating 
a person’s weight are his height and dis- 
tance around his middle. Minor factors 
are the amount of clothing he wears, what 
he has in his pockets, and so on. Minor 
factors in speed estimates may usually be 
neglected because they make a difference 
that is within the eight per cent error of 
estimates. 

Weight of the vehicle has a small effect. 
A heavier vehicle, generally speaking, 


slides a little further. 
Tire tread pattern has a slight effect. 
Generally speaking, a smooth tire or one 
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with narrow grooves in the tread will stop 
the car a little more quickly than a tread 
with large lugs such as snow tires. ‘That is 
contrary to what most people believe. The 
reason that tires with wide tread grooves 
slide further to stop, is that heat generated 
is concentrated in a smaller area and so pro- 
duces higher temperatures which makes 
the rubber begin to smear more. In sur- 
faces which have loose material on them, 
tires with lugs engage material in the road 
and so produce greater traction. 

Tire air pressure has a small effect. 

Pavement temperature. ‘The hotter the 
pavement, the longer the slide. 

Pavement moisture and dirt have a con- 
siderable effect, but this is considered in 
measuring or estimating the coefficient of 
friction. 

Wind direction and velocity have a slight 
effect. 

If the car does not slide to a stop, or if 
braking before wheels lock is gradual, 
which is the case in most accidents, speed 
estimated from the skid marks may be a 
very small part of the original speed 
because much speed is lost preceeding 
the beginning of the skid marks and in a 
collision. Exhibit 1 is a distance-speed 
diagram of a stop in an accident. In this 
case, brakes are applied gradually, and the 
skid ends in a collision. Three miles per 
hour out of 60 are lost before the wheels 
lock. An additional mile per hour is lost 
before tires become hot enough to smear 
and leave marks. In this time, the vehicle 
has travelled 41 feet and lost 4 m.p.h. be- 
fore skidmarks appear. The vehicle then 
skids 103 feet and loses 30 m.p.h. with 
25 m.p.h. remaining to be lost in collision, 
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Exhibit 1—Distance-speed diagram of a 
skid ending in a collision. 


during which the vehicle moves 3 feet 
farther. Speed estimated to skid to a stop 
in the 103 foot slide shown by skidmarks 
would be 49 m.p.h. which is greater than 
speed actually lost during sliding, but less 
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than total speed before braking. This dia- 
gram represents a typical accident situa- 
tion. 

So far I have spoken only of simple 
cases. When skid marks begin on paving 
and end on the shoulder, thereby showing 
sliding on two kinds of surface, unless we 
have a measurement of how far each tire 
slid on each kind of pavement, and apply 
certain more complicated formulas, esti- 
mates of speed may be quite inaccurate. 
When the slide is not all on one kind of 
surface, the estimates made by simple form- 
ula may be as much as 40 per cent wrong 


Exhibit 2—Marks left on road by accident 





because the car slides more easily on gravel 
shoulder or turf, for example, than on 
paving. 

Another problem occurs when skid 
marks are not continuous. Were we to 
measure from the beginning of a skidmark 
with gaps in it to where the car stops and 
use this distance for estimating, we would 
get appreciably higher speed than the car 
actually had, because if a skid stops and 


Exhibit 4—Accurate 
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begins again, the car is not slowing in the 
gap. 

When not all the wheels slide, we must 
estimate how much of the weight of the 
car was on each wheel and what the brak- 
ing effort of the wheel was. Often infor- 
mation available is so sketchy that esti- 
mates could not be within 50 per cent of 
correct. 

In addition to the simple estimates of 
speed from sliding with locked wheels, it is 
also possible to estimate speeds of sideways 
slipping with unbraked wheels resulting 
from sharp turns. We all know that if 


Exhibit 3—Close view of the same marks 





you try to turn too sharply, you will slide 
sideways. 

If we know the radius of the turn which 
makes the car slide, we can estimate the 
speed from it by formula. Ordinarily, a 
car turns so that rear wheels track inside 
of front wheels. If an investigator dis- 
covers from marks on the road that rear 
wheels are tracking outside, he knows that 
the car was turning above a critical speed, 
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to Plymouth 


Exhibit 5—Damage 
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R od pe D, 
and so sliding sideways. The investigator 
should examine very closely the character 
of marks on the road. A side scuff due to 
a sharp turn is quite unlike the usual lock- 
ed-wheel skidmark. We may call it a 
scuff. It is characterized by many fine 
cross striations. 

Estimates of speed in turning are useful 
in determining whether the car entered a 
curve too fast for conditons, and in the 
analysis of many other types of accidents. 
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Exhibit 7—Damage to Ford 
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Exhibit 6—Diagram of Plymouth collapse 
and thrust 
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A second major question concerns meth- 
ods of determining which car was on the 
wrong side of the road in a head-on colli- 
sion where there are no survivors or when 
survivors disagree greatly as to their loca- 
tion. 

The important thing is to try to get some 
clue from the surface of the road that will 
show the path or position of the vehicle. 
Most serious head-on collisions and many 
that are not serious leave signs on the pave- 


Exhibit 8—Diagram of Ford collapse and 
thrust 
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Exhibit 9—Damage diagrams combined 
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ment. Unfortunately, often these are not 
observed or located. Without them, and, 
therefore, from final position of the vehicles 
alone, it is difficult to determine positions 
of vehicles laterally on the road to within 
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shown marks left at the scene of a head-on 
collision which indicate that it occurred 
on the east side of the road. The accident 
was at six in the morning without surviv- 
ing witnesses. The problem was to deter- 
mine in which direction each vehicle was 
moving. ‘The marks were not located by 
measurement, unfortunately, so that on a 
scale map of the road, all marks had to 
be plotted by photogrametric methods. 


At the same time each mark was identi- 
fied by careful study. For example, A is a 
typical front wheel skid. A distance cor- 
responding to the wheel-base width to its 
left is another skid, obviously also a front 
wheel of the same car but raising the ques- 
tion as to why the two are not alike. The 
reason is that as the vehicle took evasive 
action by turning to the right, it tended 


Exhibit 10—Disengagement positions on 
road 
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five feet, which is not usually sufficient to 
settle questions raised. 

The first step in solving a problem of 
lateral position is to transfer to a scale 
map as accurately as possible all informa- 
tion about position of marks on the road 
and vehicles after collision. A relatively 
simple case will illustrate this technique. 
On the road, in Exhibits 2 and 3, are 


to roll to the left. Consequently, the right 
wheel had less weight on it than the left. 
As brakes were applied and the skid be- 
gan, the right brakes, with less weight on 
the wheel, locked sooner with the same 
pedal pressure so that the left wheel rolls 
and leaves only one outside mark while 
the right leaves the typical two marks. 
Marks C and Dz<are clearly scuffs of tires 


Exhibit 11—Maximum engagement 
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sliding sidewise. 
foreground. 

In Exhibit 4 we have located on the map 
all of the marks. Final positions of the 
vehicles were reported by witnesses and 
located at F and P. There is no question 
that the accident occurred in the east half 
of the road, but we must prove whether 
the Ford, F, or the Plymouth, P, was going 
north so that we may tell which was on 
the wrong side. 

The marks are all probably within eight 
inches to scale of proper location, but final 
positions of cars may be four feet off be- 
cause they are from verbal descriptions. 


There are gouges in the 


Exhibit 12—Final positions of vehicles 





The fine dotted outline of P was added 
later for comparison purposes. 

Our next step is to examine minutely all 
damage to vehicles. In Exhibit 5, one of 
several pictures, you can see that the dam- 
age to the Plymouth is essentially at the 
front end with the thrust of force straight 
back from the front. 

Next, we draw an accurate diagram of 
the damaged Plymouth to the same scale 
as the road map and show damage and 
thrust as in Exhibit 6. The wedge shows 
the direction from which the force came. 
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This is determined by a minute examina- 
tion (preferably of the vehicle itself, but 
otherwise in photographs) of the move- 
ment of distorted material in the vehicle, 
and particularly the movement of the 
wheels. 


The Ford was not damaged across the 
front, except by secondary warping, but 
there was a big pocket pushed into the 
side as shown in Exhibit 7. Examination 
of this and other photographs enables us 
to make the pattern or diagram of the 
Ford shown in Exhibit 8. 


Now, one of the principles of mechanics 
is that when two bodies collide, the forces 
between them are at all times equal and 
opposite. Therefore, at maximum engage- 
ment, the situation shown by the collapse 
and thrust diagrams, the force on the Ford 
must be equal and opposite to the force on 
the Plymouth. Hence, we can set the dia- 
grams together as in Exhibit 9 to show 
position of the two vehicles at a maximum 
engagement. 


If the left sides of both Ford and Ply- 
mouth are slowed by this engagement, the 
two vehicles will rotate about the point of 
engagement, in this case clockwise. If they 
do this, when they have turned through 
an angle of about 90 degrees, they will 
then disengage. A little before this, 
they separate and move toward their final 
positions shown in Exhibit 4. Each will 
then continue beyond the collision point, 
in the general direction of its approach if 
the two come to rest generally on opposides 
of the collision point. It follows then that 
the Ford must have been southbound and 
the Plymouth northbound. 

We can now place the diagrams of the 
cars on the map of the road at position 
of maximum engagement, to show them 
rotating in a counterclockwise direction 
and disengaging as in Exhibit 10. The 


Exhibit 13—Scale map of results of accident 
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Exhibit 14—Maximum engagement 
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Exhibit 15—Initial contact 


Key Point 











2—)> 


Ford would come to rest northeast and 
the Plymouth south of positions shown and 
meet requirements of final positions in 
Exhibit 4. 

At maximum engagement shown in Ex- 
hibit 11, the road would be sufficient to 
produce the gouge that was noted on our 
map, Exhibit 4. We, therefore, know that 
some part of the left front of the Plymouth, 
which was the only part of either car that 
could have done so, left this gouge, G. 
Therefore, we have established the general 
area at G in Exhibits 4 and 10, and the 
general position of the vehicles necessary 
to have final positions as indicated by the 
reports of the witnesses. 


Exhibit 16—Final positions are not in dis- 
pute 
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Now, by working back we can get the 
initial contact positions, because we know 
that the vehicle travelling north, which has 
been.established as the Ford, must have had 
its front wheels on skid marks A and B. 

All marks must be accounted for to con- 
firm our analysis. For example, as the 
Plymouth swings at right angles to the 
road, it starts sliding southward. Its right 
wheels would start leaving marks, C and 
D, as in Exhibit 10, and permit us to locate 
its final position at the ends of these marks 
as in Exhibit 4 to compare with the final 
position as described by witnesses. 

We can prove that the Plymouth, south- 
bound, had taken no evasive action that 


Exhibit 17—White’s version 
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left marks preceeding collision; the Ford, 
on the other hand had not only gotten 
practically off the road before collision, 
but had attempted to brake as much as 
possible. 

A different problem is one in which we 
want to know which vehicle was over the 
center, and we do know the direction from 
which each was coming. As an example 
of this kind of problem we have Exhibit 
12, the most important of several avail- 
able photographs. One of the first con- 
clusions we make with respect to this acci- 
dent is that the vehicles collided just about 
where they came to rest. The black run- 
off is not significant. Such oil or water 
dribbling from the vehicles and running 
downhill shows only where the vehicles 
came to rest, but the distribution of parts 
and other debris in this accident is signi- 
ficant because debris is well concentrated 
between the vehicles and so shows that 
neither moved much from the collision 
place after the collision. 

From these photographs we can draw an 
accurate scale diagram, as in Exhibit 13, 
because we can locate points shown in the 
picture with respect to cracks in the pave- 
ment that are shown on a map made later. 
The diagram would be more useful and 
accurate if someone had located the gouges 
in the pavement, but they did not. ‘There 
probably were some, because both vehicles 
are broken down at the front end, bring- 
ing metal parts in contact with the road- 
way. 

Because the two vehicles are side by side 
and headed in the same direction, with 
major damage on the right front of A and 
left front of B, we can conclude that they 
“folded” together during engagement, and 
hence were not travelling parallel paths 
when they collided. At the moment of 
maximum engagement, then, they would 
have been at a considerably greater angle 
to each other. 

We can make the usual patterns of these 
vehicles, showing collapse and thrust. Then 
we can fit them together in the position 
of maximum engagement, and place them 
on the scale map of the road with the 
collapsed front end over the concentration 
of debris which locates on the road the 
place of maximum engagement. This sit- 
uation is shown in Exhibit 14. 

Had the debris been scattered over the 
pavement, we could not have used it so 
successfully to locate maximum engage- 
ment without considerable analysis of 
character and degree of scattering. If the 
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vehicles were in the position shown in Ex- 
hibit 14, and if each had been on its own 
side of the road several hundred feet back, 
we can deduce their positions at initial 
contact as in Exhibit 15. Allowing for 
possible inaccuracies they must have been 
between the solid and dotted line to arrive 
at the collision point. Hence we have the 
needed “proof” of which car was over the 
center line. 


In addition to “working back” from re- 
sults of an accident there is another meth- 
od of approach: testing suppositions. It is 
useful to solve another type of problem, 
for example, one that occurs when drivers 
disagree as to the situation. As an ex- 
ample of how to attack this kind of prob- 
lem, I shall use an accident at a minor 
residential intersection, the results of which 
are illustrated in Exhibit 16. The white 
vehicles is making a left turn; the black 
one was going straight through. There is 
agreement as to where the vehicles collided 
because they came to rest at just about that 
spot, and there is no question about posi- 
tion during engagement because of dam- 
age. We have disagreement as to what 
happened. 

White says that he entered the inter- 
section at 15 miles an hour to make a left 
turn, while Black was 85 feet away ap- 
proaching at 35 miles an hour. We ana- 
lyze this by making a scale map as in Ex- 
hibit 17 and placing patterns on it to show 
the described positions. Then, by calcu- 
lations show positions along described 
paths for the state of speed of each vehicle. 
Then the location of each vehicle at the 
same instant can be predicted. We can 
therefore determine how they would have 
collided. In White’s version collision would 
have occurred 1.8 seconds after the report- 
ed positions, the cars would have collided 
as shown by dotted outlines in Exhibit 17 
which correspond closely to the actual 
manner at agreed key positions in Exhibit 
16. This confirms closely White’s state- 
ment because circumstances that he des- 
cribes would have resulted in final position 
and damage that was observed. 

Black says that he was just entering the 
intersection at about 20 miles an hour 
when White started to turn left at 40 miles 
a hour as in Exhibit 18. Again, we draw 
on the map the path that White would 
have had to follow to make the left turn. 
Had White followed this turn at 40 m.p.h. 
he would have cleared Black’s path before 
Black reached him. There would have 








EE 


October, 1958 


been no collision. But this turn would 
have had a radius of only about 40 feet. 
We can calculate that at 40 m.p.h., by 
formulas involving centrifugal force, that 
the car could not turn in a radius of 40 
feet. Therefore, it could not have crossed 


Exhibit 18—Black’s version 
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in front of Black’s car. Had White turn- 
ed as sharply as possible at 40 m.p.h., he 
would have followed a curve with a radius 
of about 150 feet. 

Marking on the map, as in Exhibit 18, 
distances travelled each tenth of a second 
by each vehicle, we discover that at the 
end of about 0.7 seconds the two vehicles 
would have collided head-on as shown by 
dotted outlines. Hence, by testing contra- 
dictory statements (assumptions) made by 
Black and White, we substantiate White’s 
version and contradict Black’s. We can 
assume other situations in addition to those 
offered by participants and so come more 
precisely to what probably happened. 

For example, we could assume Black’s 
speed to have been 25 m.p.h. instead of 35, 
and so determine whether he was exceed- 
ing the legal speed. In this case, if he had 
been going 25 m.p.h. at the end of 2.3 sec- 
onds, Black would have reached White's 
path but White would have cleared Black's, 
and so there would have been no collision. 
Hence, Black’s speed exceeded 25 m.p.h. 

We can assume still another situation in 
which Black’s speed was 35 m.p.h. at 85 
feet from the intersection and that he tried 
to slow down. In this case, we would have 
had about 0.6 seconds perception time, 
while White moved a foot and a half to 
his left in making this turn, which would 
be the signal to Black of impending dan- 
ger, assuming White did not give a turn 
signal or that such a signal was not observ- 
ed. Following that, about another 0.6 Sec- 
onds reaction time would be required to 
put on brakes. During this time there 
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would be no slowing. After slowing began, 
if it was as rapid as possible, the two cars 
would, however, have collided in nearly 
the same positions as agreed to on the 
basis of results of the accident. So, we 
substantiate White’s story and contradict 
Black’s. 


Another question concerns two drivers 
who have radically different versions of an 
ordinary intersection accident. If two 
vehicles travelling on intersecting roads 
collide, can we determine which is going 
faster? This is possible, if we have enough 
information about the movements of the 
vehicles. To begin with, let us remember 
that if A and B are of equal speed and 
equal weight, they have equal momentum. 
Then, each, in a symetrical collision at 
right angles, will thrust the other aside the 
same amount, and they will move from 
the initial contact point while engaged, at 
an angle of 45 degrees to their approach 
paths. 


On the other hand, if car A is standing 
and has no momentum and B is moving 
and strikes it, the center mass of both cars 
will move in the direction of B’s motion. 

There are an infinite number of possible 
combinations of movement between these 
extremes which may be worked out by ana- 
lysis of momentums. Momentum has both 
direction and amount (a vector quantity) 
and this permits us, if we have enough 
facts to go on, to estimate relative speeds 
of the vehicles even if we cannot determine 
accurately their absolute speeds. 


For example, study of photographs and 
preparation of scale diagrams in the gen- 
eral manner previously described, resulted 
in the diagram of a right-angle truck-car 
collision. From this, on the basis of ana- 
lysis of marks on the road, and final posi- 
tions of vehicles, another diagram, Exhibit 
19, was prepared. It shows positions of 
vehicles at the key point, when the truck’s 
right front wheel began to leave the side- 
wise scuff F; at maximum engagement, and 
at a point between maximum engagement 
and final position when the truck, which 
was then sliding sidewise, rolled over onto 
the rear of the car. Hence, we can account 
for the movements of both vehicles during 
collision and preceeding it by evidence or 
deduction to within five degrees of angle 
and perhaps a foot of distance. We have 
now established direction of movement of 
the truck preceeding the accident, direc- 
tion of movement of the car preceeding the 
accident, and the direction of movement of 
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Exhibit 19—Scale diagram of right-angle 
truck-car collision 














the center of mass of the two vehicles dur- 
ing engagement but before disengagement. 
This enables us to tell how much each of 
these vehicles deflected the other from its 
path. The paths of the centers of mass of 
the vehicles before and during impact are 
shown on Exhibit 19. 

This diagram can be simplified by show- 
ing only directions of paths of the centers 
of mass of the vehicles as in Exhibit 20. 
This makes it a vector diagram of momen- 
tum. The truck approached from A to- 
ward X and was deflected from X toward 
Y. The car approached from B toward 
X and was deflected from X toward Y. 

From this diagram, we have two steps 
to determine the relative speed of the ve- 
hicle. If the truck was moving along A X 
in Exhibit 20 and the car was moving along 
B X, and if they moved together in a new 
direction, X Y, we can construct a vector 
parallelogram in which the momentum of 
the truck is proportioned to the line O B 
or A X and the momentum of the car is 
proportioned to the line O A or B X. We 
can then measure these lines at any handy 
scale, and compare the measurements to 
find that the momentum of the car, O A, 
divided by that of the truck, O B, equals 
1.85/4.5 from which momentum of the 
truck must be 0.41 or 41 per cent of that 
of the truck. This gives us relative momen- 
tums. 

Because momentum is speed times 
weight, we can compute the relative speeds 
if weights and relative movements are 
known. The known weight of the vehicles 
is 17,000 pounds for the truck and 4,200 
for the car. The speed of the car times its 
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weight, divided by the speed of the truck 
times its weight, must equal the momen- 
tum of the car in terms of that of the truck 
which is 0.41 in this case. The speed of 
the car in this case was 1.7 times the truck’s 
speed. Then, if we have a value given for 
the truck’s speed, the car’s speed will be 
1.7 times as much, and if we have a value 
for the car’s speed, the truck’s speed will 
be that divided by 1.7. Thus, we can use 
relative speeds for the two vehicles to test 
statements of drivers and help determine 
whether the car could have stopped before 
entering the intersection. In this case, the 
truck driver’s story was confirmed, and the 
car driver’s story denied. 


Exhibit 20—Vector diagram of momen- 

tums of truck and car in collision used to 

determine graphically relative momentums 
preceeding collision 


ESTIMATING RELATIVE MOMENTUMS 
AFTER COLLISION BY VECTOR PARALLELOGRAM 


Y 






Combination Truck 185 











during engogement A 
Measured to 
any scale 1.0 
Cor T T T a 
45\ 40 3.0 20 1.0 
Momentum of cor OA _ 1.85 


Momentum of truck O 


Credits for exhibits used in the foregoing article 
are as follows: Exhibits 1, 16, 17 and 18, Traffic 
Accident Investigator’s Manual for Police; Exhibits 
2, 3, 5, and 7, Delaney’s Studio, Panama City, Flor- 
ida; Exhibit 12, F. C. Fitzgibbons. Libertyville, Mli- 
nois. All others are the author’s own work and 
have not heretofore been published. 
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NEW YORK decision stated, “The 

study of accidents shows strange and 
inscrutable results, sometimes stranger than 
fiction.” I am certain that after hearing 
Mr. Baker’s explanation of some of these 
facts, it is evident to you as it has been to 
many, that accidents occur and leave traces 
and evidences which most times are over- 
looked by investigating officers and per- 
sonnel. 

Now, a question, as propounded to be 
answered here, is: How beneficial would 
the use of scientific analysis and expert 
testimony be in determining negligence in 
a motor vehicle collision? I am certain 
that as you watched with me, if we have 
the given or known factors as were shown 
here, that they could be very critical and 
that we could time and again establish be- 
yond doubt, with clarity for any jury, that 
the accident as shown by Mr. Baker and 
by the physical forces and evidences, was 
this party’s or that party’s fault. 

However, we frequently miss so many 
marks that the testimony of an expert can- 
not be made accurate. The use of expert 
testimony in analyzing and reconstructing 
automobile accidents may not, of course, 
be necessary or essential in the determina- 
tion of liability in every factual situation, 
but in many cases, it is vital and, by proper 
investigation and cooperation with experts, 
we can establish beyond any doubt the sit- 
ation. 

It is perhaps somewhat surprising to dis- 
cover that the use of scientific analysis in 
the reconstruction of automobile accidents 
is relatively unknown to us in legal prac- 
tice. Back in the criminal works, they have 
fingerprinting experts, they have chemical 
analysis, and they do a great deal of re- 
search. It is all admissible. In many cases 
we come into court with very divergent 
ideas as to how this matter happened. 
Certainly, the stories cannot be reconciled. 

In the example shown of the Black and 
White cars, if we could establish as clearly 
as that diagram did for us that it was im- 
possible to believe the version of the Black 
car, how much better we would be. The 
facts as related to the courts, acceptance of 
our witnesses’ testimony, and the evidence 
presented, is such that time and time again 
the offer of testimony is rejected and prop- 


erly so because we have not laid the proper 
foundation or proven the essential facts. 

Many of the cases where an expert is call- 
ed in entail very poor diagrams, very poor 
investigations by police, by investigators 
and others, so that the hypothetical ques- 
tions, or the material propounded to the 
expert is such that his answers cannot be 
with reasonable certainty. We all know 
that in order to get this matter before the 
court and jury, the opinion of the expert 
should be within some reasonable bounds. 

After the improvement of our methods, 
those from the aid given to the police de- 
partments by the Northwestern Institute 
and by many other investigating services, 
we will be able to. I am certain that as 
the automobile accidents continue, our 
field will bring in many experts. I am sure 
that your city, along with many others, 
has no available expert who can come in 
or will come in and take the time to re- 
construct accidents. Some of them are of 
such minor nature that it certainly does 
not warrant it but, in many instances where 
there are deaths, serious policy cases, we 
could and would be most anxious to have 
the aid and assistance of a reputable ex- 
pert. 

The second question was: To what ex- 
tent is expert testimony permitted in the 
courts in automobile accident litigation? 

While the observation and recording of 
physical facts is important for settlement 
and reconstruction purposes, the accident 
to which such evidence is admissible in 
court varies from one jurisdiction to an- 
other. One of the most common causes of 
motor vehicle accidents is speed and, where 
there are eye witnesses, whether they be 
expert or non-expert, they are permitted 
by most courts to come in and give a rea- 
sonable approximation of what they think 
the speed of the vehicle was. 

It is essential, however, that they saw 
the vehicle in motion. A non-expert can- 
not come in and say that when he arrived, 
the car was stopped but there were 76 feet 
of skid marks, consequently, in his opinion, 
the car was doing 60 miles an hour. 

We can, however, by evidence admitted 
in many of our courts, by the measurement 
of skid marks as shown by Mr. Baker, prove 
the approximate speed of that car within 
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a very few miles. This type of evidence 
has been used and will continue to be used. 

In the case of the Union Traction Comp- 
any v. Scanion, 136 Illinois Appellate 212, 
218, a non-expert was precluded from testi- 
fying where the vehicles had actually come 
to rest. See Kirnbaum v. Kirchner, 337 Il- 
linois Appellate 25, 33. Several states, in- 
cluding Alabama, California, Illinois, Neb- 
raska, New York, Texas and Wisconsin 
have held a witness who qualifies as an ex- 
pert may give an opinion based on the 
length of the skid marks as to the speed of 
the vehicle. 

There is a resume of that in 23 A.L.R. 2d 
141. 

In Fannon v. Morton, 288 Illinois Ap- 
pellate 415, testimony was presented to the 
effect that tire marks were found on the 
pavement after the occurrence which show- 
ed the distance the tires of the vehicle slid. 
It being admitted that the wheels on the 
vehicle were locked, expert testimony, bas- 
ed on tire marks, was held admissible to 
the speed of the vehicle. 

In Moeller v. St. Paul Railroad Com- 
pany, 16 N. W. 2d 289, 295, a Minnesota 
case, an expert was permitted to assume 
facts based on testimony of two different 
witnesses. Then, by using a coefficient of 
friction, as we have witnessed, he could 
give his opinion as to the speed. 

It is not necessary that we have photo- 
graphs or diagrams, if the testimony in the 
case is clear that the skid marks were mea- 
sured or there is a fairly accurate length of 
the skid mark, its place of beginning and 
place of rest. An expert can, in many of 
our courts, testify with respect to the ap- 
proximate speed of that vehicle. 

One of the more recent cases, showing 
the use of expert testimony, was Continen- 
tal Oil Company v. Elias, 307 P. 2d 849, 
(1957), which was handed down last year 
in Oklahoma. The witness in this case 
had been a police officer for 26 years in 
Tulsa and had been assigned to the traffic 
department. He qualified himself by testi- 
fying that he had taken special training 
courses in traffic and safety engineering 
work, including a course taken at the 
Northwestern University ‘Traffic Insti- 
tute, possibly under Mr. Baker. He also 
had taught a similar course at Oklahoma 
University. 

He was asked to state his opinion on 
the speed of one of the vehicles involved 
in the occurrence. An objection was made 
on the ground that the question called for 
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a conclusion of the witness and, therefore, 
invaded the province of the jury. The ob- 
jection was overruled, and the witness an- 
swered: 

“Judging from the surface, the damage 
done to both (vehicles) and the angle at 
which they struck, plus the additional in- 
formation of 75 feet of skid marks, a mini- 
mum speed of 60 to 75 miles per hour was 
involved.” 

Now, many of our courts, as you prob- 
ably have observed, accept, even over ob- 
jection, the testimony of some officers. 
There are cases where police officers have 
introduced a diagram, a rough scale dia- 
gram, that they have made at the scene. 
They have introduced evidence of the skid 
marks, other marks, grease marks, blood 
stains, and all types of information and, 
sometimes even testified with some ap- 
parent forethought or conclusiveness as to 
the positions or directions and paths in 
which the cars were moving, or where they 
came to rest. Frequently, their conclusions 
are based on false assumptions. 


In one case that I have currently in 
Arundel County, a police officer testified 
that skid marks or tire marks of 37 feet 
indicated that a vehicle had been pushed 
backward for that distance. Actually, by 
carrying out many of the theories that were 
explained here, it was shown that the mark 
in the road was a tracking of tar from a 
recently surfaced road, that it preceeded 
the happening of the accident, that the 
mark was in no way connected with or re- 
lated to the happening of the accident, 
that the car purportedly moved backward 
for 37 feet in reality moved less than 2 
feet. It had been struck at or just inside 
of the left front wheel, pivoted on that 
wheel with the rear moving counterclock- 
wise and coming to rest at a position where 
it was placed by police photographs and 
by many witnesses. But the officer, in his 
testimony, at an early traffic court case, 
came through with the idea that this car 
had been propelled backward by the force 
of a truck striking it an unusual distance. 

The court, in permitting the testimony, 
stated that since the witness mentioned in 
this actually is a police officer with high- 
way safety engineering qualifications, and 
inasmuch as the question propounded was 
based on skid marks made by the vehicle 
and other physical factors were observed, 
such testimony was proper and was proper- 
ly admitted into evidence. 

Similar testimony was admitted in Davis 
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v. Zucker, 106 N. E. 2d 169, 62 O.L. Abs. 81, 
an Ohio case, wherein the court observed 
that the police officer who testified gave 
evidence of his qualifications as an expert 
on the subject, but that the extent of his 
knowledge and dependability of his conclu- 
sions were questions of fact for the jury. 

Now, that is true of the testimony of 
many experts because, as you know, we do 
have occasions where even the experts con- 
flict. Then, it becomes a question for the 
jury. Some courts have also held that non- 
expert witnesses should not be permitted 
to give opinions based on tire skid marks 
at the time of the occurrence. This was 
quoted in Nelson v. Hedin, 169 N. W. 37, 
an Iowa case. It was held that a witness 
who did not see the vehicle in motion, but 
observed skid marks, was not competent to 
testify as to the speed at which the vehicle 
must have been moving, since the answer 
to such a question, if thought to be any- 
thing more than mere guesswork, would, 
at best, be a mere conclusion. 

The court stated that it would doubtless 
be proper to prove the marks, if any, their 
appearance, the length, and other circum- 
stances relating thereto, and that the jury 
could draw all legitimate inferences there- 
from as well and as correctly as a non- 
expert witness. 

Now, if we have as many facts as this 
non-expert could testify to, we could cer- 
tainly, by use of an expert, clearly establish 
facts which would be acceptable to the jury 
and to the court without objection in most 
of our jurisdictions. 

A Texas court recently took a different 
approach. In the case of Jenkins v. Hen- 
nigan, (Texas), 298 S. W. 2d 905, the ex- 
pert testimony as to the position of the 
vehicles at the time of impact was based 
only on skid marks by the vehicles’ tires. 
The court held the testimony was inad- 
missible, and found, as a reason, that if the 
jury were given the direction of the skid 
marks they were as well qualified as the 
expert. 

We, therefore, find that it is essential 
that the material that we want testified to 
by an expert must be of such a nature that 
it is peculiar to his knowledge and that 
his knowledge is superior to that of the 
jury; that the mere placing of cars upon 
skid marks to show their point of contact 
can be done by you or me as well as by 
an expert; but to explain the action of 
those bodies after contact and other infor- 
mation takes us back into the realm of 
needing an expert. 
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Experts have testified to maximum 
spring movement and rebound which will 
result in a car travelling at a certain speed, 
passing over deep holes and depressions in 
the surfaces of the roadways. They have 
also been qualified to testify that a car of 
given motion or force by impact will move 
in a given direction. Some of the cases, 
as evidenced by the diagram, indicate 
clearly that two cars upon contact, with 
the exertion of force, will move in a given 
pattern, and that particular pattern can be 
and is accepted by courts as a direction, 
and leads to the place where the cars can 
be identified as having come to rest follow- 
ing impact. 

The next question has to do with: 
Should an attorney preparing one side of 
a case make his own analysis and attempt 
to scientifically reconstruct the accident by 
himself? 

Most of us, I believe, in our profession, 
are not qualified engineers. If we would 
try to analyze and effectively reconstruct 
an accident without help, we would be 
floundering around in a field foreign to 
us, although, by demonstrative evidence 
that we might present to a jury in argu- 
ment, we can frequently prevail upon them 
to accept our theories. Certainly, we 
should not, within our realm of knowledge 
and without the aid of counsel from some- 
one in the field of engineering, try to re- 
establish or reconstruct the precise move- 
ments, speeds or other factors, related to an 
accident. 

There is some question with reference to 
whether or not it would be necessary to 
completely reconstruct an accident. I am 
certain that each of you in the trial of cases 
has had occasion to reconstruct some por- 
tion—it may be the speed, it may be the 
position of the vehicles when they come to 
rest, it may be a number of factors which 
can be reasonably deduced from other 
known factors and the obtaining and pre- 
senting of unknown factors from known 
factors—and certainly, this is particularly 
advantageous. Each of us should do what- 
ever part of a reconstruction job is neces- 
sary. It certainly is not necessary to re- 
construct the entire happening for it to be 
of value to us. 

Now, we shall discuss certain physical 
facts which we are constantly being called 
upon to prove in any and all of our cases. 

In a case involving two automobiles and 
a bus which occurred in Baltimore, photo- 
graphs taken by an amateur photographer 
on the roadside, photographs taken by the 
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police upon their arrival, and photographs 
taken of the automobiles even after they 
were removed from the scene to a police 
station some miles distant, were all offered 
and admitted into evidence. Plats were 
prepared and admitted into evidence. It 
has been pretty well established that no 
vehicle should be included in the plats. 
Most courts will not accept that, as it can 
be a partisan view, but the witnesses, after 
we have had prepared and put into evi- 
dence a reasonable facsimile of the evi- 
dence on a good plat, can put in and state 
the position of the vehicles. By use of 
different inks, we can bring out the differ- 
ent versions. 


In the case involving the bus and auto- 
mobiles, by introduction of certain testi- 
mony, the jury arrived at the conclusion 
which released the bus company of all lia- 
bility, and it was based primarily on the 
factual evidence offered and the testimony 
of the expert supporting the subsequent 
movements of the vehicles by reason of the 
evidence found in the photographs. 


There are two recent cases, one a Wis- 
consin case, Anderson v. Eggert, (1940), 
291 N. W. 365, and another a California 
case, Wells Truckways v. Cebrian, (1954) , 
265 P. 2d 557. In the Anderson case, two 
university professors of physics were asked 
hypothetical questions as to what would 
have happened to the Anderson automo- 
bile and the Eggert automobile if the con- 
itions were such as claimed by Anderson. 
They were also asked to answer hypotheti- 
cal questions which ebodied the facts as 
claimed by Eggert. The testimony of the 
two experts was strenuously objected to 
on the ground that their testimony invaded 
the province of the jury in that they testi- 
fied on the identical issues which the jury 
had to determine. No claim was made 
that the two experts were not competent 
physicists. 

In holding that the trial court did not 
err in admitting the experts’ testimony into 
evidence, the reviewing court noted, first, 
that whether such testimony was proper 
depended upon whether the members of 
the jury would be aided by the expert testi- 
mony in their consideration of the issues. 
The court observed that the expert wit- 
nesses had knowledge not possessed by an 
ordinary person of the results of the ap- 
plication of force under certain circum- 
stances. Even without a showing that the 
experts had experience with colliding auto- 
mobiles, they nevertheless possessed special 
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knowlege of the laws of physics and be- 
havior of moving bodies to which forces 
apply. The court then concluded that a 
person such as a juryman may not know 
how movable bodies will operate under a 
given set of circumstances. 


Perhaps one of the broadest or most 
elaborate reconstructions of an automobile 
case was successfully accomplished in the 
case of Wells Truckways v. Cebrian, the 
California case. In that case, the defend- 
ant’s tractor and trailer collided with a 
tractor and trailer belonging to the plain- 
tiff. As a result of the collision, the driver 
of the plaintiff's vehicle was killed. At 
the time of the trial, the plaintiff relied 
on the testimony of the defendant’s driver, 
the presumption that the deceased exercis- 
ed due care, and the testimony of an ex- 
pert witness who testified as to his obser- 
vations at the scene of the occurrence and 
his opinion as to what actually happened 
in relation to the position of the truck on 
the highway. The objections raised on ap- 
peal questioned the propriety of admitting 
an expert opinion which was based only 
upon gouge marks on the pavement, the 
location of the truck, the tracks of the 
tires, the position of the damage to the 
tractors and trailers after the collision, and 
the surrounding circumstances. 

During the trial, the expert had drawn 
many diagrams on the board, illustrating 
what he had observed with reference to the 
gouge marks, the curve in the roadway, the 
positions of the tractors and trailers after 
the accident, as well as the general posi- 
tion of the landing gear in relation to the 
trailer hook-up on the fifth wheel. The 
principal objections made to the evidence 
at the trial were to the effect that not only 
had a proper foundation not been laid, but 
also that the opinions were conclusions 
based upon assumed facts and that the 
facts were ultimate ones to be determined 
by the jury. 

The trial court overruled the objections 
and instructed the jury that the expert 
testimony was to be given only such credit 
as the jury thought the testimony was en- 
titled to, if any, after hearing the reasons 
given by the expert to support his opinion. 

On appeal, the court reviewed existing 
authority and concluded that no error was 
committed in admitting the expert testi- 
mony. In so doing, the court noted and 


distinguished some of the earlier decisions 
where attempts to reconstruct accidents 
had been rejected. 


The court concluded 
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that although the expert testimony sought 
to be produced involved vehicle accidents 
as opposed to the opinions of medical ex- 
perts as to the nature of the agency which 
may have produced a physical injury, it 
cannot be distinguished or differentiated, 
provided the nature of the evidence to be 
interpreted by the expert comes within the 
governing rule concerning his knowledge. 
Editor’s Note: 

Other citations supplied by Mr. Weston 
are, as follows: 

Carson v. Turrish, (Minn.), 168 N. W. 
349, 352 

Monoghan v. Keith Oil Co., (Mass.) , 188 
N. E. 252, 254 

Mernagh v. Lillie, 45 N.E. 2d 473 

Crampton v. Daime, (Ky.), 6 S. W. 2d 
686, 688 
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Jackson v. Anthony, (Mass.), 185 N. E. 
389, 390 


Earheart v. Tretbar, 80 P. 2d 4, 7 


Fishman v. Silva, (Calif.), 2 P. 2d 473, 
474 


Morris v. Bettencourt, (Calif.), 76 P. 2d 
535, 539 

Missouri Pacific Ry. Co. v. Moore, 138 
S. W. 2d 384 

Pool v. Day, (Kan.) , 53 P. 2d 912, 915 


Morris Bros. v. Mattison, (Tex.), 145 
S. W. 2d 202, 212 

District of Columbia v. Chessin, 61 F. 2d 
523, 525 

72 A.L.R. 863 

77 A.L.R. 559 

129 A.L.R. 438 


Open Forum 
CONTINGENCY FEES! BANE OR BOON? 


Tuomas M. Puituips, Chairman 
Houston, Texas 


Wyatr JAcoss, Vice Chairman 
Chicago, Illinois 


HAIRMAN PHILLIPS: May we come 
C to order, please? 

When, this year, we approached the 
task of electing a subject for this Open 
Forum, we realized almost from the out- 
set that one of our problems was that of 
avoiding repetition. Looking back over 
the programs, in the past few years, we 
found that such subjects as “Pre-Trial 
Discovery” had been done. We had gone 
over such matters as “Selecting Juries”, 
“Settlement Evaluation,” “Presentation of 
Medical Testimony,” “Direct and Cross 
Examination Techniques.” We have had 
talks on policy questions and so on. 

Therefore, unless we were to repeat 
some of those subjects, it was obvious that 
we had to talk of something new, at least 
something that has not been talked about 
formally before. We chose, deliberately, 
what we believe to be a provocative sub- 
ject. It is a matter of lawyers’ compensa- 
tion. 

On the one side, we have an organized 
plaintiffs’ association which, whether we 


admit it or not, has as one of its chief pur- 
poses the advancement of their own mone- 
tary gain. This is a purpose which must 
cause some of their wiser heads to won- 
der how long such an organization with 
such a paramount purpose can endure. 

On the other hand, we have the usual 
defendants’ lawyer. I daresay each one of 
them at one time or another has given 
some thought to the disproportionate 
compensation that he receives in contrast 
to the gentleman sitting on the other side 
of the table from him. 


Then, there is the position of the in- 
surance companies who are placed in the 
unenviable position of having to pay both 
fees. (Laughter) Some of them express the 
viewpoint that their own lawyers are al- 
ready overpaid and say that they are even 
pricing themselves out of the market. 

We think that we are fortunate in our 
selection of speakers to deal with this sub- 
ject this morning. They have many things 
in common, both came up the hard way 
—one from the lower east side of New 
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York City, the other from the cotton 
patches of the deep South. Neither one 
of them, so I am told, ever went a single 
day to any type of law school. Both have 
participated in major litigations in their 
sections of the country. Both have en- 
joyed tremendous success, particularly in 
the rough and tumble affairs that some- 
times go on in the courtroom. 

However, with these things in common, 
they have many that are completely dif- 
ferent. One is predominantly a plaintiff's 
lawyer. The other is exclusively a defen- 
dant’s lawyer. Out of those differences 
arise complete difference of approach and 
attitudes. 
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I will not take your time with lengthy 
introductions. It is now a pleasure to pre- 
sent Mr. Harry Gair, New York City, who 
will approach the matter from the plain- 
uill’s viewpoint. 

I might say that neither of these speak- 
ers, so far as I know, has talked at any 
length with the other. Neither knows 
what the other is going to say. At the end 
of their speeches, each will have the 
opportunity to pose three or four ques- 
tions to the other. 


Now, I present to you Mr. Harry Gair. 
(Applause) 


HARRY A. GAIR 
New York, New York 


M* PHILLIPS, Mr. Eager, Mr. Ja- 
cobs, friends of the insurance indus- 
try—and I have friends here from all over 
the country—and their ladies: Before 1 
plunge into this assigned topic, I think I 
would be ungracious if I did not extend 
a vote of thanks to all of you representa- 
tives of the insurance companies, among 
whom are included, of course, the old line 
companies in New York who have made 
it possible for me to maintain an ade- 
quate standard of living for the last 40 
years. (Laughter) 

Now, especially after hearing the refer- 
ences to NACCA, I should be standing 
here taking counsel of my fears because 
I am editor of the NACCA Law Review 
and also a long-time attorney for the 
plaintiff. When I first came here yester- 
day and surrendered myself to your joint 
influence, I could not help but remember 
the times when I was preparing what they 
call in New York “Regents Counts” for 
high school. One had to know certain 
lines from the classics, and one of the 
things that I had to know was at least 
four or five lines from Scott’s Marmion. 
Remembering the lines I used to declaim 
with great fervor as a kid: 


And darest thou then 

To beard the lion in his den 
The Douglas in his hall 

And hopes that hence unscathed 
To go. 


This is the first time it really had per- 





sonal application. (Laughter) But, then, I 
was a little comforted by an experience 
that I had last fall. 

I live on a farm, a little farm, in up- 
state New York now. In the fall, we have 
an abundance of pheasants, most beautiful 
birds. They come into our backyard, and 
they gobble around there just like a lot 
of pet chickens. My older brother came 
from the coast. He awoke on his first 
Sunday on my farm and looked out the 
window. He saw what he called these 
beautiful “targets”. He called them tar- 
gets. He rushed for his gun. 

I have two little boys who are twins. 
They were nine then. Both in horror cried 
out, “Uncle Abe, we don’t shoot them, 
not when they come to visit us.” (Laugh- 
ter) 

Now, with the preliminary remarks out 
of the way, I will get to the topic. Con- 
tingency Fees—Bane or Boon? To fill out 
the sentence, I suppose I should say, “And 
to whom?” (Laughter) Sometimes the 
answer to the “To whom?” tells us all 
we need to know. It was Roscoe Conklin 
who, in introducing Grover Cleveland to 
the convention, said, “We love him for 
the enemies he has made.” Sometimes, If 
we know who the enemies are, we really 
have the answer to hand. 

Maybe there is something to be deduced 
from the mere fact that the contingency 
fee is being debated in what we might 
call this citadel of the insurance industry. 
We have to find out whether the con- 
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tingency fee threatens the courts, the com- 
munity, the litigants, or whether, in fact, 
there are some special interests involved 
which have set up the contingency fee as 
the villain of the piece. We have to find 
out whether there is hostility to the con- 
tingency fee and what is behind it. The 
hostility must be judged ultimately in the 
light of the comprehensive, overall pat- 
tern of our entire democratic structure. 
I emphasize “our democratic structure” 
in this country because little is to be 
gained by erudite studies of what the 
Roman law thought about the contin- 
gency fee or why the English legal system 
does not permit contingency fee contracts. 

When England is cited to us, and it is 
cited to us on every possible occasion, we 
have to remember that the prohibition 
against the acceptance of a contingency 
fee in England grew out of five centuries 
of English legislation which rigidly regu- 
lated and restricted the day to day life 
of all the people by all manners of laws 
which controlled labor, prescribed wages, 
fixed prices and minutely regulated every 
economic and social activity, including the 
attendance of the population at church. 

Regulations in this spirit were made by 
the Inns of Court which were to guide 
lawyers. They went so far as to guide 
them in the growth and the length of 
their beards. One of our great judges in 
New York, Judge Parker, said sometime 
back, “The study of these laws was useful 
only to show which compulsions and regi- 
mentation we must avoid.” 


In New York state, about which I can 
speak with a measure of confidence, I 
know that many insurance companies do 
not consider the principle of the contin- 
gency fee to be disreputable since they re- 
tain outside counsel in subrogation claims 
of every kind and pay them on a con- 
tingency fee basis. Obviously, no one in 
their corporate offices is going to aban- 
don this practice because of what the Eng- 
lish barrister can or cannot do. 

Certainly, your New York offices can- 
not claim the same necessity for the con- 
tingency fee as our clients face. So here, 
you see, there is an immediate recognition 
that we today must be governed by the 
realities of our own day rather than by 
some dogma coming out of the past. You 
must remember that this concern with 
lawyers’ fees did not start with us. It was 
a bothersome problem even in the ancient 


days. 
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In one of the famous satires of Juvenal, 
written almost 2,000 years ago, you will 
find these words: 


“Tell me, what do those pleaders get 
for those huge bundles of papers which 
they bring with them?” 


Strange, is it not, that today, 20 cen- 
tures later, we are still debating what the 
lawyer should get and how he should get 
it. 

When you reflect on it, the basic feel- 
ing, if there is an organized feeling 
against the contingency fee must depend 
on an assumption, the assumption that 
litigation is an evil and anything which 
promotes litigation is vicious. 

Our Chancellor Sanford wrote over 100 
years ago: 


“The excitement of suits is an evil 
when suits are unjust; but when right 
is withheld and the object of the suit 
is just, to promote the suit is to pro- 
mote justice.” 


Every value, I believe, which we hold 
as individuals or as a society commands 
sacrifice. Since one of our pre-eminent 
values is expressed as “equal justice be- 
fore the law,” the sacrifices which that 
entails must be weighed in the balance of 
our whole democratic structure. 

The fact that “equal justice” is chiseled 
over the granite entrances to perhaps ev- 
ery courthouse in the country tells us 
immediately that it is contemplated that 
those who seek to come through those 
portals need a lawyer. The irrebuttable 
inference arises that he must be paid for. 

Everyone knows that the vast majority 
of casualties occur to an impecunious class 
of litigants; that frequently the injury 
for which he seeks redress has deprived 
him of the only means he had, and that 
unless his lawyer is to be paid out of the 
proceeds of this litigation, he could not 
obtain justice at all. 

Money, if I must intrude such a sordid 
term here, is the sinew of litigation, as 
it is elsewhere, and the lack of it, as well 
as the lack of the skill and talent and 
trained effort of an advocate, will not re- 
sult in equal justice, not most of the 
time anyway. Without those talents and 
the preceeding investigations into the 
facts, the obtaining of all supplementary 
evidence, photographs, maps, depositions 
—in some cases, taken in far places of the 
world—trial transcripts, scientific and med- 
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ical testimony, the injured might well be- 
moan the efforts of those who had denied 
him the right to contract for a contingency 
fee. Contingency fee, a bane? Not to him. 


There is quite a deal of snobbery be- 
hind the attitude of lawyers in other 
fields of legal work toward the contin- 
gency fee. While some in the upper eche- 
lons of corporate practice find it most 
fitting to charge on the basis of the 
client's ability to pay, by which they mean 
pay more because of the client’s wealth, 
they look with a good deal of disdain on 
their colleague who represents the lowly, 
who can only pay him if he is successful, 
but they become morbidly critical of the 
percentages he receives when he is suc- 
cessful. 

It is from this “Brahminate” of the bar 
that we of the plaintiff's bar are remind- 
ed constantly of the canons of ethics, that 
the practice of law is not. to be viewed 
merely and solely as a money making 
trade. That is true, of course, but that 
injunction applies to the entire bar, and 
it does not make the lawyer a public ser- 
vant, not in the private branches of his 
profession. 

It was said by the commission in New 
York state which gave us the famous Field 
Code of Procedure back in 1948, and it 
is very applicable here: 


“The assumption to fix the price of 
professional labor is no more justified 
than to prescribe the salary of a clergy- 
man or the fee of a physician. If it be 
said that the attorney is an officer of 
the courts, and therefore in a position 
different from the others, then we 
answer that he is not a public officer 
chosen to perform public duties. He is 
admitted to practice in the courts for 
private purposes on behalf of private 
persons. He is in every respect a_ pri- 
vate agent, and the only rightful super- 
vision that the state may have over him 
is to see that he does not abuse his li- 
cense.” 


Once we are forced to admit what really 
cannot be denied, that without the con- 
tingency fee litigants would be helpless 
to secure their rights against a powerful 
and wealthy antagonist and, therefore, de- 
prived of justice, we are compelled to 
face the need for the development of a 
bar of lawyers who are willing to devote 
their services and energies and outlays of 
necessary funds to these litigants. If, as 
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Justice Holmes said, “The life of the law 
is experience and not logic,” then this is 
both logic and experience. A contingency 
fee system requires the maintenance of a 
bar devoted to rendering legal services to 
be paid for only at the end of the road 
to victory. 


All of the lawyer’s economic needs, his 
duties to society in the form of charities 
and taxes, the manifold expenses of his 
office and of preparing his cases for trial, 
are dependent on his being the victor. It 
his been my experience, and I am sure 
yours too, that almost every case has its 
own unique problems which have to be 
pondered over and worried about after 
you leave your office. The responsibilities 
in cases where the whole future of a 
client or his family are at stake, both in 
cases with good liability as well as poor 
liability, have interfered with the sleep 
of all of us—and provoked many a wife 
to sarcastic humor about the kind of pro- 
fession we are in. 

Your Defense Law Journal cites the 
grim statistics—grim to us, that is—of the 
many cases in which we have been van- 
quished. The same Journal of your craft 
discloses the manifold skills: and energy, 
backed by the necessary finances, which 
are dedicated to the destruction of the 
hopes of our clients and their lawyers. 
The cases that are lost, the appeals with 
their crushing expenses, affirmed or re- 
versed, and lost again, the verdicts which 
are far below even the settlement offers. 
Not a well meaning citizen is around then 
to mourn for us or to turn a hair at our 
misfortunes or that of our clients. 


I hesitate to mention this because it 
only provokes, “Too bad, we will have 
to take up a collection.” (Laughter) So 
we swallow our misfortunes wordlessly. 
We know that we have tried to create an 
estate for our client or his family. Had 
we succeeded, he would have been ec- 
static to have us share in the percentage 
his contract called for. But when victory 
has been achieved, who is it that becomes 
bitter and morose? Frankly, it is not the 
client. Benevolence for him springs up 
in the hearts of those who before the vic- 
tory were ready to plunge him to com- 
plete annihilation in the name of the law. 

As Judge Cardozo said in another con- 
nection: 


“Judges march at times to pitiless 
conclusions under the prod of a re- 
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morseless logic. They deplore the sac- 
rificial rite. They perform it nonethe- 
less with averted gaze, convinced as 
they plunge the knife that they obey 
the bidding of their office. The victim 
is offered up to the Gods of jurispru- 
dence on the altar of regularity.” 


Once we tort lawyers have rescued our 
client and his cause of action from the 
sacrificial knife, it is the lawyer’s fee 
which is put under the knife. 

It is the tort lawyer—now this I am 
most proud of—it is the tort lawyer who, 
in the first instance, by his concentration 
on human relationships, has initiated the 
most creative advances in the field of 
torts. It was he, the tort lawyer, who 
struck at privity as the touchstone of duty, 
who preached the special duties to the 
young and heedless, the enlargement of 
the duty to licensees, and challenged the 
immunities and privileges of municipal 
corporations and hospitals. 

True, you do not hug us to your bosoms 
for it. We have to look to the community 
for approval and to our fee contracts for 
rewards. Much thinking on this subject 
is on the basis of what I like to call “Cock- 
tail Hour Information.” (Laughter) For 
example, that the plaintiff always wins, 
the juries always find for the injured. 

Well, here are some facts from the of- 
ficial records compiled by the Judicial 
Council of the state of New York. In the 
year ending June 30, 1957, in the Coun- 
ties of Suffolk, Nassau and Queens, heav- 
ily populated areas in the City of New 
York, approximately 55 per cent resulted 
in verdicts for the defendant. In_ the 
Southern District of the United States 
Court almost 40 per cent resulted in a 
verdict for the defendant. 


But once the lawyer has brought his 
client out of the valley of death, posed by 
the challenging, rigid inspection of the 
law, some courts seek to become the trus- 
tees for the fund he has created. Some 
there are who seek to fix the attorney’s 
fee, as if the case won were the only one 
to be considered, completely evading the 
fact that since his entire practice is con- 
tingent in nature, the case won must also 
pay for the case lost, else he could not 
bear the cost of such a practice. Also, 
there could not be a bar devoted to the 
needs of the impoverished. 

A good example appears in the Federal 
Tort Claims Act. Here the Congress has, 
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in effect, said to the victims of govern- 
mental negligence: 


“We will permit the government to 
be sued for its wrongs because an en- 
lightened social responsibility demands 
it. But, you, the victim, must prove 
your case fully and completely. So that 
you, the victim, may not prevail on the 
inherent equities of your case as deter- 
mined by the community through its 
juries, we will abolish the jury and you 
must convince the judge on the law 
and the facts.” 


But when the lawyer has prevailed 
against all odds, the Congress becomes 
all aglow with anxious beneficence that 
the claimant shall receive the award for 
his injury and the lawyer is fortunate if 
he receives 20 per cent. Forgotten are all 
the burdens of the contingency retainer. 
In the zeal of Congress to save the claim- 
ant from diminution of his award, which 
without his lawyer he had not the slight- 
est chance of receiving, they injure the 
claimants as a class by preventing the 
growth of an able bar in this field be- 
cause it is economically impossible for the 
lawyer to prepare and try each case. 

It is my considered view that the power 
to regulate the contingency fee in advance 
by fiat is the power to destroy the cause 
of action by making it unprofitable for 
lawyers to engage in that practice. 

Critics of the percentages charged as a 
contingency fee must confine themselves 
to the geographic area with which they 
are familiar or their conclusions may well 
be vitiated by their ignorance of condi- 
tions. The New York City area is not to 
be judged by other localities either in our 
own state or elsewhere. Our physical prob- 
lems of merely getting a case on the calen- 
dar of our Supreme Court would stagger 
many of you. 

When I first started to practice law, 
three dollars, with a little slip of paper 
giving the title of the action, gave you a 
calendar number and a potential, although 
not always a viable cause of action. Today, 
the burden of proof is on the plaintiff's 
lawyer that he has the right to enter the 
precincts of the court at all. The court 
must be furnished, not only the pleadings 
and bill of particulars of every element of 
the cause of action, but affidavits of doc- 
tors demonstrating the injuries are grave 
enough to warrant the attention of the 
Supreme Court judge and jury, and de- 
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pending on the particular bias that the 
hearing judge has to certain types of 
medical diagnoses such as post-concussion, 
whiplash, disc herniations, traumatic epi- 
lepsy or linear fractures as opposed to 
spinal fractures, simple fractures as against 
compound fractures, will depend on 
whether you will ever have a trial heard 
in the Supreme Court. 

This is only a bare outline of the pro- 
cedure, with its reams of paper work and 
stenographers to type them, to comply 
with the manifold rules of our New York 
city courts affecting the negligence bar. 

I venture to say that a critic from the 
outside does not know, and frequently 
does not care, of the staggering costs to 
maintain an efficient working staff in a 
busy negligence office. 

In large measure, the attack on the 
amount of the contingency fee in our state 
of New York, to use a colloquialism, 
comes out of left field. The growing pre- 
occupation and anxiety of the courts with 
calendar congestion has given birth to de- 
vices and stratagems to halt the march of 
the wounded into the courts. The proper 
concern to abate ambulance chasing has 
led to the notion that if the enterprise 
could be made less financially profitable, 
it would mean less litigation and smaller 
calendars. 

There are entrepreneurs who chase 
cases and who, in turn, deal with small 
groups of lawyers on a percentage basis 
or a cash basis. This group, in turn, may 
retain counsel when cases must be tried. 
To prevent the illegal operations of this 
group of ambulance chasers and drive them 
out of business, it was sought to slash the 
contingency fee by fixed minimum sched- 
ules, binding regardless of the labors to 
be encountered in the ensuing litigation, 
with possible relief by petition to a judge. 

So the entire negligence bar in our 
state, or at least in our area of New York 
City, was lashed by a whip aimed at the 
ambulance chasers. This was a wholesale 
condemnation of a section of the bar and 
set them apart from the rest of the legal 
fraternity as lacking in moral sense. 

The Metropolitan Trial Lawyers’ Asso- 
ciation of New York felt that if there 
were evils to be cured, it was not a toler- 
able solution to call for surveillance and 
stigmatizing of an entire bar. 

The basic notion, by the way, that if 
the case is not “chased” it would languish 
and be forgotten by the injured is naive. 
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The crowded calendars in our Small 
Claims Courts which we have in New 
York City, where no lawyer is even per- 
mitted, demonstrates this fallacy. 

It appears to me that the effect of low- 
ering the contingency fee in the great 
metropolitan centers would have the ef- 
fect of driving the trial lawyer and the 
counsel system out of business, and also 
developing assembly line methods in hand- 
ling injury claims. The lower the con- 
tingency fee, the greater number of cases 
required to keep the lawyer alive. 


I sense that his continued existence is 
not a maximum concern to all of you. 
(Laughter) It reminds me of a story, and 
I have Lew Ryan’s permission to tell it 
to you. 

At a brook in the countryside, a poor, 
bedraggled mother was washing the fam- 
ily clothes when her ten year old son 
came around and remarked, “Mom, I see 
Pop has hung himself in the barn.” “Did 
you cut him down?” asked the weary 
mother. “No,” said the son, “he was not 
dead yet.” (Laughter) 

That attitude pervades much of the 
thinking about the plaintiff's lawyer. 

Now, the retention of experienced and 
skilled trial counsel to prepare and try 
important tort cases is of vital value to 
the litigants. Practically, it has resulted in 
dividing the negligence bar into the 
solicitors and the barristers as known to 
the English courts. 

The courts have frequently acknowl- 
edged the aid that they received from such 
counsel and the expedition with which 
conferences are held and trials conducted. 

It is the trial counsel who must carry 
the responsibilities of the disaster cases, 
arising from the collapse of a structure, 
the crash of an airplane or failure of de- 
sign or manufacture of products of all 
kinds. It is he who must master the build- 
ing and manufacturing procedures and 
scientific principles affecting many enter- 
prises. He is the one who must synthesize 
his facts and sometimes even arrive at the 
cause of an accident as well as to deter- 
mine how to prove it. 

In secondary severe medical conse- 
quences of injury, he must study inten- 
sively the special field of medicine in- 
volved in order to establish causal con- 
nection and to cross examine adverse spe- 
cialists in their own field. 

These are unremitting tasks, and the 
golden glow of a settlement frequently 
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does not come until the laborious task 
has been done. 

This problem of regulations of the con- 
tingency fee brings up the problem of 
why and by whom. Efforts have been 
made by courts, some courts, to compel 
the lawyer to accept litigation at the 
court’s notion of what a fair fee should 
be, on the premise expressed in the pre- 
amble to the rules—that anything else is 
unconscionable and over-reaching. No con- 
cern was given to the skill and the stand- 
ing or overhead of the lawyer. Even 
though the client wished to pay, he could 
not. 


We are called upon to scrap all the pro- 
cesses adopted generally to fix and pay 
prices, in order to set up a machinery to 
achieve dead level uniformity between all 
lawyers. We feel that to permit a court 
or even a legislature, for that matter, to 
write contracts for adults in full posses- 
sion of their faculties so as to conform 
with a court’s idea of what is fair, is 
breathtaking in its implications. By what 
right may the compensation payable for 
the skill and talents of another be fixed 
in advance? This is not a critical emer- 
gency situation demanding a radical de- 
parture from our whole social order. 


We are not faced with a situation where 
an organized group has captured a mar- 
ket and is throttling the community by 
its power to dictate prices. The litigant 
in our great metropolitan centers is not 
writhing in the toils of a legal monopoly 
which commands him to surrender at 
peril of losing his vital rights. He has 
freedom of choice among many lawyers 
who are anxious to serve him. In many 
instances, he will voluntarily pay more 
to a lawyer he feels capable or better cap- 
able than to another whom he does not 
rate as highly. Our clients have greater 
freedom of contract by far with their law- 
yers or with their doctors than they have 
with respect to a host of items entering 
into the cost of living. 


In New York, I have not heard any 
shrieks of outrage by clients about the 
fees which their contracts call for. Sure, 
instances may be cited of over-reaching, 
of fraud, but they cannot sanction the 
forging of contractual shackles on all 
lawyers. 

The American Bar Association’s Com- 
mittee on Administrative Law and Ad- 
ministrative Agencies dealt with this prob- 
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lem of contingency fees. They reported 
as follows in 1953: 


“The statutory limitations on legal 
fees (1) bear no relation to the work 
performed and (2) have the overall 
effect of making legal representation 
and the skilled presentation of a case 
difficult or impossible for the claimants 
affected. They are unfair to both law- 
yer and client and should be repealed.” 


I believed that the following conclusion 
which this impartial body came to is the 
only one possible: 


“Responsibility for the charging of 
reasonable fees should be placed first 
upon the lawyer himself, with an ex- 
pectation of honorable conduct; and, 
second, on those bodies primarily re- 
sponsible for enforcing the canons of 
professional ethics.” 


Fixing the amount of the contingency 
fee by legislative or court fiat in advance 
or by petition to the court is wrong in 
principle and in application. Why should 
a lawyer have to petition the court to 
award him his contractual rights? 


Under the now challenged New York 
rule—I say New York, but I must make 
it clear it is only a rule that pertains to 
what we know as our First Department— 
embracing New York County and Bronx 
County—the plaintiff's attorney upon no- 
tice to his client may apply to the court 
for greater compensation than is allowed 
by the maximum schedule laid down by 
the court. 


But the premise underlying the appli- 
cation is oppressive and humiliating. The 
presumption is that the scheduled fee is 
the reasonable one and that the fee change 
is unconscionable. 


In many cases, the judge who will pass 
on the petition, the longer he is on the 
bench, is the further removed from the 
economic problems of the trial lawyer. 
There is no assurance whatever that his 
prior activities have given him any knowl- 
edge or sympathy for the problems in- 
volved in the preparation and trial of a 
negligence action. We know that when 
victory has been achieved, it is easy for 
one who has been aloof from the entire 
struggle to believe that there was nothing 
to it. This victory may have to sustain 
the lawyer against other heavy losses, yet 
the losses may mean little to the judge 
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before whom the lawyer appears as a 
suppliant. 

This tendency which is widespread to 
set up the courts as an ultimate arbitor 
of fees even in the absence of compiaint 
from the client who benefited by the 
service derives from some vague, nebulous 
notion that there is some aura emanating 
from the ermine which dissipates all crises 
and sanctifies judgment. 


As Judge Jerome Frank pointed out in 
another connection, it is an unconscious 
return to the father principle so well 
known in psychiatry. 

What standard shall be fixed for such 
regulations? Today, it is 3531/3 per cent. 
Tomorrow, the cruelly restrictive 20 per 
cent of the Federal Tort Claims Act may 
be the rock of decision. Why, says one 
of our great bar associations, does 33 1/3 
per cent represent the magic figure be- 
yond which the attorney’s judgment and 
discretion cannot be trusted when in many 
cases a fee of 25 per cent might well be 
unfair? There are many cases which you 
and I would not accept for 80 per cent 
of the fee, yet the client would be well 
served if we did, in view of the tenuous- 
ness of the claim and the expenditure of 
time and money which would be required. 
Legislative intervention in this area would 
hopelessly enmesh government in personal 
relationships which should be left to pri- 
vate contract. 

If fees in negligence cases are to be 
fixed or limited, why not also the fees 
paid to lawyers out of money which does 
not belong to the payer, such as fees paid 
by managements of difusely owned cor- 
porate enterprises or by institutions af- 
fected with a public interest such as pub- 
lic utilities, banks and labor unions? Why 
only contingent fees? Why not contracts 
for fixed fees? Is a contingent fee, say of 
50 per cent, even amounting to $5,000, 
inherently unethical after uncounted hours 
of preparation for trial and several days 
of trial, while a guaranteed per diem fee 
of $2,000 in a commercial or criminal 
case, $20,000 for, say, ten days of trial, is 
the just reward for ability and eminence? 

Some of you may be saying, “Well, we 
have to apply to the courts now in many 
instances to fix fees.” The courts, in those 
cases, are compelled to fix fees where the 
court is the trustee of a fund belonging 
to many, some or all of whom have not 
contracted with the lawyer at all or are 
not capable of contracting. There, the 
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courts must fix the fees or they cannot 
be awarded at all. 

I do not stand here sponsoring ambu- 
lance chasing or seeking to diminish an 
iota of the ethical standards between cli- 
ent and lawyer. But please remember, and 
the public must remember, that where a 
lawyer is making his contract, there is no 
lawyer-client relationship as yet at all. 
When he is making his contract, he is 
dealing at arm’s length with a person seek- 
ing his services. The relationship com- 
mences after he is retained. He has the 
legal right to fix his fees on his own 
evaluation of his ability and available 
time, subject only to what a full and 
coinplete investigation may reveal fraud 
or undue advantage. 

If, after such a hearing, the compensa- 
tion provided for was so excessive as to 
evince a purpose to over-reach, under all 
of the factors discussed, the abuse should 
be corrected. But that is after the services 
have been performed and the job is done. 

One thing is sure and certain, that 
either the contract for contingent fees 
can be legally made and supported, or 
the bar has no protection and is subject 
to the whim of the clients or reviewing 
courts and judges. We feel with the great- 
est pride that the role of the lawyer is 
indispensable to the rule of law. We are 
not subalterns of the courts, and we may 
not be deprived of the hard-gained fruits 
of our skill and labors by arbitrary esti- 
mates of their worth laid down by some 
easy sentimentality after the event or by 
rigid schedules prior to the event. 

Here, as in so many other fields of com- 
munal life, so-called beneficent motives 
are resulting in the totalitarian control 
which we all condemn when we see it in 
its full scope and in its entirety. It is not 
any more to be tolerated because it is 
administered in small doses to segments 
of the bar. The other parts of the bar 
tend to remain apathetic or enthusiastic 
since their ox is not being gored. 

It behooves the entire bar to beware of 
apathy because it is the negligence lawyer 
who is being stigmatized. Remember this, 
that processes, once started, have a mo- 
mentum of their own with results which 
often bear no resemblance to the pur- 
poses of the initiators. What swamps one 
may engulf all. 

Now, we are told in season and out of 
season in our area that these rules and 
regulations, tying up the activities of the 
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negligence lawyer, are enacted with the 
alleged intent of really helping the law- 
yer. It is for our benefit. Otherwise, there 
would be administrative bureaus or com- 
pensation boards. No one else wishes real- 
ly to harm us, we are told. 

That reminds me of a story. 

The scene of the story is set in a men- 
tal institution alongside a big body of 
water. One day, a raging storm came up. 
An inmate was seen struggling among the 
mountainous waves, and the personnel of 
the institution whose job it was to do 
something about it seemed powerless. They 
were paralyzed, and did not do anything. 


Suddenly, one of the inmates, one of 
the lunatics belonging to the institution, 
with the most amazing clarity and action, 
sized up the whole situation in a second. 
There was a fire hose stand there. He 
rolled off the fire hose, made a huge lasso 
out of it, triangulated the distance be- 
tween where he was and the waves. With 
great strength, he threw the lasso and 
caught this victim right as his head and 
shoulders were above the water. With 
ereat agility, he brought him back to 
shore. 

Then, lovingly and with great solici- 
tude, the inmate rescuer led him to his 
room. When he came down, everybody 
applauded him—what insight, what judg- 
ment, what sagacity. Such qualities should 
be outside instead of in an asylum. To- 
morrow he would be discharged. He was 
happy. 

The superintendent said, “Let’s go and 
see what the rescued unfortunate is do- 
ing.” They went up and found him hang- 
ing by a rope around his neck to the 
chandelier, dead as a doornail. Turning 
to the rescuer, he said, “Isn’t that a 
shame? After all you did for him, he 
hung himself.” 

He said, “He didn’t hang himself; I 
hung him up to dry.” (Laughter) 

Where some of the judiciary blame the 
contingency fee for their calendar con- 
gestion, some of my friends in the insur- 
ance industry blame it for the excessive 
verdict. Now, I try to be objective about 
it. Throughout the country, from one 
group, there is glamorous talk about the 
virtues of the adequate award, and from 
the other group declaration about the 
distillate of poison from which it is com- 
pounded. 

We all know that the power of resound- 
ing phrases to command uncritical accept- 
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ance is an evil. I am convinced that the 
terms “adequate award” and “excessive 
award” are both unacceptable as a basis 
for sustained discussion. We shall never 
find peace of mind in magic words, or in 
rituals or in formulas. A verdict is either 
just or it is not just. The law commands 
that where there is a verdict for the plain- 
tiff, the verdict must reflect consideration 
of specific elements of damage. 

A verdict is just that does so and is 
unjust if it does not. Who shall say 
whether it does or does not? Who shall 
fix the values? The thought and the will 
of the community must control here as 
it does in every other vital phase of our 
lives, subject to the law of the land as 
expressed by the judges and the appellate 
courts. 

Insofar as the jury system is concerned, 
we certainly do not have to over-praise it 
in order to condemn those who malign it. 
There is no fool-proof method of insuring 
a jury’s impartiality or its sense of justice. 
We must rely, basically, on a fair sense 
of play possessed by most people. 

The goal of justice has been announced 
as far back in history as Hammurabi, 
whose code called for full restitution to 
an innocent victim. Mr. Justice Holmes 
said no more when he wrote that, “The 
purpose of the law of torts is to secure 
indemnity against certain forms of harm.” 

What is indemnity? It is truly a flexible 
and expansive word. There cannot often 
be agreement between bitterly contesting 
adversaries as to what is full restitution 
and indemnity. The defendant, after a 
defeat, translates his anguish into “shock- 
ingly excessive verdict.” The plaintiff is 
not far behind in expletives in the re- 
verse situation. It is a general practice to 
condemn judge, jury and adversary law- 
yer to boot after an adverse verdict. 

On the one hand, where verdicts are 
denounced by defendants in greater New 
York, Los Angeles, and Dade County, 
Florida, to pick a few areas, plaintiffs’ 
lawyers fulminate against verdicts in Ari- 
zona and Colorado, to say nothing about 
the rural counties in my own State of 
New York. There is the temptation to 
take the arresting and spectacular report- 
ing of unique cases for the normal routine 
of tort trials. 

Balanced against the spectacular cases 
are the death verdicts in states where the 
ancient barbarism is perpetuated by sta- 
tutes that it is cheaper to kill a man than 
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to injure him. No verdict from any so- 
called reckless jury has any effect until 
the law, through either the trial judge or 
the appellate courts, approves it. 

May 1, 1958, was proclaimed by the 
American Bar Association throughout the 
land as “Law Day”. We must all recog- 
nize that the judicial control must be the 
ultimate safeguard against jury abuse. 
There is no other gospel to save us from 
anarchy. “Equal justice under the law” is 
chiseled in stone above the United States 
Supreme Court building. What the con- 
tent of that justice shall be is for the com- 
munity of people in this country to de- 
cide. 


What shall be restitution for wrong and 
injury suffered depends essentially on 
what we value and the sense of depriva- 
tion we experience in its loss. What the 
dollar compensation for it shall be must, 
in the long run, depend on the commu- 
nity and how it, through its judges and 
juries, respects human values. 


My daily contacts with many lawyers 
over the years compel me to reject the 
assumptions which place his reputation 
and character on a probational basis. 

The lawyer of today for the plaintiff 
and the defendant brings to the service of 
his clients patient industry, loyalty, su- 
perb proficiency and technical skills sur- 
passing the abilities of most of the trial 
lawyers of the times about which we hear 
so much. Despite the easy calumny en- 
gaged in by many, in few other occupa- 
tions will you find more spotless honor, 
more absolute devotion and conscientious 
fidelity. 

This current preoccupation with de- 
vices to cut the court calendar such as the 
attack on contingency fees, the abolition of 
trial by jury, closing the courts to auto- 
mobile cases, have blinded some to the 
central purpose of the courts. 

I am going to conclude by a fable which 
illustrates exactly what I have in mind. 
The language is the language of the fable. 

An Indian prince was robbed by death 
of the bride whom he loved more than 
life. He was determined to erect a memo- 
rial that would adequately reflect her 
purity and loveliness. He had the best 
artist in his realm carve a small tomb 
out of alabaster, so exquisite that it be- 
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came an object of pilgrimage from all over 
the principality. The prince attended it 
daily. He spent hours there in meditation. 

After a year, he became dissatisfied with 
it. Wonderful as the tomb was, it did not 
adequately express his sense of loss. This 
time he sent for the best artists in all 
India. They erected a pavilion over the 
memorial tomb which became one of the 
greatest monuments in India. 


Five years passed, and again the prince 
felt the sense of dissatisfaction. Great and 
beautiful as the memorial was, it did not 
match the wonder of his own lost love. 
This time, he called for the greatest art- 
ists in the whole world. They erected a 
mausoleum over the pavilion. It was 
greater than any palace that had ever 
been built in India. Its central chamber 
was a hall of marble so vast one could 
not see across it. Its ceiling was lost in 
the distance. It became one of the monu- 
ments of the wide world. 


Every day, the prince and his architect 
would walk around the galleries over the 
inner chamber and look way down on the 
floor below where tourists came and went 
like ants across the marble floor. He felt 
that this was a memorial that fitted his 
royal emotions, but not quite. Something 
bothered him, some blemish in this whole 
edifice which he could not identify; some- 
thing marred the symmetry of this regal 
edifice. 

One day, walking with his architect in 
the galleries, he discovered what it was 
that was wrong. He turned to the archi- 
tect and pointed way down to the floor 
where, amidst all of the splendid elabora- 
tions, stood the small alabaster tomb. He 
said to the architect, “Remove that thing.” 

So I say to you in closing, unless we 
keep alert and vigilant to central and 
fundamental purposes, they will be de- 
stroyed bit by bit in little ways, always 
for alleged lofty purposes, always with 
pious expressions and always with plaus- 
ible reasons. 


We for the plaintiffs and you for the 
defendants can here make common cause 
to fight together. 

Thank you. (Sustained applause) 


CHAIRMAN PHILLIPS: Now, I have 
the pleasure of presenting Mr. Pat Eager 
of Jackson, Mississippi. (Applause) 
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PAT H. EAGER, JR. 
Jackson, Mississippi 


AM not a plaintiff's lawyer and, there- 

fore, generally unacquainted with the 
sweet fruits which ripen red unto the har- 
vest upon the tree of contingency! 

So, when Chairman Tom Phillips re- 
quested me to cross bats with my dis- 
tinguished colleague and highly success- 
ful plaintiff's lawyer, my first act was to 
consult Noah Webster for a definition of 
“contingent”. Mr. Webster advises that it 
means “touching on all sides”. 


I have chosen as my subject, “Use and 
Abuse”, because I make no protest of its 
use as such, but I do emphatically pro- 
test its abuse, and I wish to point out, at 
the outset, that I limit this discussion to 
what I call common law tort actions. Con- 
tingent fees as fixed under the Federal 
Tort Claims Act or workmen’s compensa- 
tion laws or stockholders derivative ac- 
tions and other related matters are with- 
out the scope of this discussion. 

I was greatly surprised as my research 
developed to learn what a vast amount of 
time and effort has been put forth on the 
general subject of contingent fees. It may 
come as no surprise to you, but it did to 
me, to learn that, with a few minor ex- 
ceptions, the United States, among all 
civilized countries of the world, is the 
only one which places the seal of legality 
upon a lawyer’s contingent fee. 

Honorable Max Rheinstein, Professor 
of Comparative Law at the University of 
Chicago Law School, kindly replying to 
my recent request, advised me in part as 
follows: 


“I can inform you that contingent 
fees for attorneys are not permissible in 
any country other than the United 
States, Spain, Lebanon, and a few coun- 
tries of Latin America. In all other 
countries of the world, it would be con- 
sidered a serious breach of professional 
ethics if a lawyer would ask for or ac- 
cept a contingent fee.” 


At the 1955 annual meeting of the 
American Bar Association in Philadelphia 
some of you heard the scholarly and in- 
teresting address of The Right Honorable 
The Lord Justice Denning upon the sub- 
ject, “The Price of Freedom”. I am sure 


that many of you who did not hear the 
address have since read it as reported in 
41 A.B.A. Jour. 1011. The honored guest 
and distinguished speaker on that occa- 
sion used the following language: 


“But may I just add a word on this 
for the benefit of the lawyers. I under- 
stand—you won’t take me amiss—that 
in this country, and I think in some 
parts of the British Commonwealth, it 
is lawful for a lawyer to make a con- 
tract with his client whereby, if he 
wins the case, he may get a share of the 
damages, maybe one-third or even more 
of the damages. In England, that would 
be the crime of champerty which we 
should punish by imprisonment.” 


Under date of April 22, 1957, the In- 
stitute of Judicial Administration, 40 
Washington Square South, New York City, 
published a comprehensive brochure on 
the subject of, “Contingent Fees in Per- 
sonal Injury and Wrongful Death Actions 
in the United States”. While it appears 
that this undertaking was inspired by the 
then recent action of the Appellate Divi- 
sion of the Supreme Court of New York, 
for the First Judicial Department, amend- 
ing Rule 4 so as to provide a sliding scale 
in contingent fee cases, nevertheless this 
exceptionally well prepared article is an 
able treatise on the subject and contains 
references and citations to approximately 
one hundred articles, discussions, court 
decisions and otherwise. 


At page 9 the following language ap- 
pears with reference to the history of 
contingent fees: 


“The contingent fee was at one time 
not only void, but constituted a crimi- 
nal offense, the offense of champerty. 
In fact this is still the case in England, 
although it seems to be obsolete as a 
criminal offense. The solicitor who has 
made such a bargain cannot recover 
even on quantum meruit. This is true 
also in many of the Commonwealth na- 
tions. In India, contingent fees are 
champertous, but the individual fee 
must be contrary to justice before it 
will be declared void. 
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“Max Radin attributes the discredit- 
ing of contingent fees in England to 
the fact that during the Middle Ages 
all speculation was frowned upon and 
although speculation and the charging 
of interest later became respectable in 
ordinary business ‘it remained and still 
is a gross impropriety for lawyers. . .’ 

“In the United States the contingent 
fee is ‘accepted’ in all of the states. At 
first Indiana, New York, Michigan, and 
Massachusetts refused to recognize the 
validity of contingent fees. However, 
they eventually accepted the rule of the 
other states.” 


In connection with the investigation, the 
Institute of Judicial Administration sent 
out a questionnaire to 176 attorneys sit- 
uated throughout the United States and 
its territories and confined to those ex- 
perienced in the trial of negligence cases. 
The appendix discloses brief comments of 
many of the attorneys who answered the 
questionnaires. The reporter does not dis- 
close the names of these attorneys, but I 
call your attention to four of these replies. 


The Alabama lawer replied as follows: 
“In the ordinary case, I do not be- 
lieve a Court has any right to fix fees 
charged by attorneys, unless such a right 
is provided by statute. I believe bar as- 
sociations are the proper agency and 
protect the public against improper and 
unconscionable charges by lawyers. 


“Where fees are artificially limited: 

“(a) Sharp practitioners will get 
around such limitations, and 

“(b) The claimant will suffer because 
reputable attorneys will not find such 
matters profitable to handle. 

“In Alabama today, the contingent 
fee to be received by a lawyer is a mat- 
ter of agreement between the lawyer and 
his client, and ordinarily, they should 
be permitted to make any kind of agree- 
ment they see fit. There is some abuse 
of the contingent fee arrangement, and 
it might be that some common sense 
and fair law could be worked out so 
as to prevent any abuse of lawyer’s fees 
on a contingent basis.” 

The Minnesota lawyer had this to say: 

“I feel that any action by the Ap- 
pellate Division of the Supreme Court 
of New York to limit the contingent 
fee . fails to look at the problem 


realistically. In the first place, except 
for a few lawyers in this country, by 
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and large, counsel for defense firms 
make a lot more money than attorneys 
who specialize in representing injured 
people. We have made a rather cursory 
examination of this income question in 
the Minneapolis-St. Paul area, and the 
firms representing the insurance com- 
panies do a lot better money-wise, than 
the firms representing the injured plain- 
tiffs. 

“It is my feeling that a fee of 
33.1/3% represents a fair fee and this 
fee should be standardized throughout 
the country. To my way of thinking, a 
fee of 50% is unconscionable and the 
charging of this fee by certain firms of 
attorneys throughout the country today 
has caused the Walls of Jericho to come 
tumbling down on the plaintiffs’ bar.” 


The Mississippi lawyer, whose identity 
I, also, do not know, made this frank and 
honest comment: 


“The average lawyer in our State 
looks forward to a damage suit as a 
bonus and something that will pay him 
adequately for his time and effort.” 


His further comment discloses that he 
does not share the view of his Minnesota 
colleague that the insurance company 
lawyers do better money-wise than the 
plaintiffs’ lawyers, because he continues: 


“There is so much free work demand- 
ed of an attorney and ‘insurance com- 
panies require so many reports for a 
small fee that the overhead cuts down 
on the net amount recovered and we 
do not think there is any chance of 
changing the 33 1/3% contingent fee, 
if a case is amicably settled and 50% 
if it is litigated. .. .” 


The South Carolina lawyer said that no 
trouble had been encountered in his state 
on the question of excessive fees and that 
from his own experience and from a prac- 
tical standpoint, he had had very little 
trouble settling cases with the majority 
of attorneys who are well versed in the 
law and who handle cases honestly, but 
added this further comment: 


“I am glad to note that you are in- 
vestigating this matter. Frankly, it is 
my opinion that it is almost a national 
scandal of the charges that attorneys 
make on these tort cases. The fact that 
there is no limit to my mind means 
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that there are a great many cases 
brought that are utterly without war- 
rant and that there is a hope of preju- 
dicial verdicts that may reap something 
to the attorneys in question. 

“In my opinion the trial judge should 
rule on all contingent fees in a manner 
similar to the action of the United 
States District Judges in Federal Tort 
Claim cases.” 


I mention the comments of the lawyers 
from the above-named four states because 
they seem to pretty well generally express 
the views of those who responded from 
other states. 

Canon 13 of the American Bar Associa- 
tion’s Canons of Professional Ethics, prior 
to 1933, was as follows: 


“Contingent fees, where sanctioned by 
law, should be under the supervision 
of the Court, in order that clients may 
be protected from unjust charges.” 


On August 31, 1933, this was amended, 
and since and presently is as follows: 


“A contract for a contingent fee, 
where sanctioned by law, should be rea- 
sonable under all the circumstances of 
the case, including the risk and uncer- 
tainty of the compensation, but should 
always be subject to the supervision of 
a court, as to its reasonableness.” 


The American College of Trial Lawyers 
is composed of about an equal amount of 
so-called plaintiff and defendant lawyers 
and its Code of Trial Conduct contains 
this provision: 


“A lawyer should never purchase or 
otherwise acquire, directly or indirectly, 
any interest in the subject matter of 
the litigation which he is conducting, 
provided, however, that nothing herein 
shall prohibit a just and reasonable con- 
tingent fee contract.” 


In the Summer 1956 issue of the Cor- 
nell Law Quarterly, Volume 41, No. 4, 
pages 683 to 706, is found a most excellent 
article entitled, “Lawyer’s Tightrope—Use 
and Abuse of Fees,” by Messrs. Louis P. 
Contiguglia and Cornelius E. Sorapure, 
Jr., who at the time were members of the 
board of editors. A vast amount of valu- 
able source material is referred to and 
cited in the notes, and for those interested 
this most excellent and thorough article 
is well worth your time in reading. The 
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authors point out that: “The fee con- 
tingent upon recovery in the suit is still 
forbidden as champertous in most coun- 
tries, including Great Britain and the 
Commonwealth nations. In the United 
States, the contingent fee has won a grudg- 
ing acceptance as a ‘necessary evil’.” The 
authors cite Rooney v. Second Avenue R. 
R., 18 N. Y. 368, 373 (1858), where the 
court described the contingent fee in these 
terms: What was before not only illegal 
but disreputable is now lawful, if not 
respectable. It is also said that, “Prior to 
the adoption of the Field Code of 1848, 
New York preserved the distinctions be- 
tween the various types of legal advisors 
which prevailed at that time in England”, 
and prior to the adoption of the Field 
Code the contingent fee was not recog- 
nized in New York State. The Supreme 
Court of the United States has, from an 
early date, sustained the contingent fee. 
Stanton v. Embrey, 93 U. S. 548 (1876). 

The following excerpt from the Cornell 
Law Review article is thought provoking: 


“Though the courts in the United 
States have finally come to regard the 
lawyer as having an enforceable right 
to contract for a contingent fee, this 
method of calculating his compensation 
has, from an early date, been the sub- 
ject of much controversy. Justice Cooley, 
a staunch opponent of contingent fees, 
asserted: “The lawyer’s legitimate fee is 
payable irrespective of the result, and 
any contingent interest in the event of 
the litigation is necessarily corrupt- 
ing.” The Michigan Supreme Court in 
1857 once went to the length of pro- 
nouncing a contract for a contingent 
fee to be malum in se. In a reply to an 
address delivered by ex-judge Country- 
man to the 1881 graduating class of the 
Albany Law School in which he extolled 
the merits of the contingent fee, the 
Albany Law Journal reflected what 
might be termed the traditional attitude 
of the high-minded lawyer towards this 
method of compensation: 

“When you add to the zeal of ad- 
vocacy a pecuniary interest depending 
on success, you introduce a dangerous 
element. Here is a temptation to manu- 
facture, supply, or warp evidence, to 
tamper with juries, to lobby with 
judges. . . This is (at) all events mak- 
ing merchandise of the law. 


“By the beginning of the twentieth 
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century, it became apparent that cer- 
tain members of the legal profession 
were utilizing the contingent fee as a 
method for ‘making merchandise of the 
law.’ For the first few decades after 
1848, when the Field Code legalized 
contingent fees, the lawyers’ percentages 
were moderate; fifteen or twenty per 
cent of the recovery was considered nor- 
mal. These had grown in the next thirty 
years to the point that forty per cent 
was common, fifty per cent was not un- 
usual, and sixty per cent had been 
known to be charged.” 


In contrast to the Albany Law Journal’s 
assertion that a pecuniary interest depen- 
dent on success introduces “a dangerous 
element”, Honorable Carl L. Shipley of 
the District of Columbia Bar, in an ex- 
cellent article in the Journal of his As- 
sociation, issue of November, 1956, said: 
“There are many advantages in the con- 
tingent fee arrangement. It urges a lawyer 
to do his level best—his fee depends upon 
success.” Is not this a non sequitur? Should 
not the justice of the client’s cause rather 
than the contingent fee be the moving 
force to urge him “to do his level best”? 

Professor Max Radin said that, “Con- 
tingent fees are neither good nor bad. 
They are good when they assist an other- 
wise helpless litigant to secure his right 
against a powerful antagonist. They are 
bad when they deprive this litigant of a 
substantial part of the compensation for 
his injury.” (Radin, “Maintenance by 
Champerty”, 24 Calif. L. Rev. 48). 

In the course of my investigation, and 
in response to my request, I have been 
advised by a distinguished Canadian law- 
yer and one of our own active members, 
as follows: 


“The contingent fee basis is not rec- 
ognized anywhere in Canada. In On- 
tario The Solicitors Act of the On- 
tario Legislature requires any agreement 
between a solicitor and his client as to 
compensation to be in writing. Where 
the agreement is made in respect of 
business to be done in Court and it 
appears to be not fair and reasonable, 
the agreement is subject to disallow- 
ance by the court. 

“My view, and I think that of a large 
majority of the profession in Ontario, is 
that the contingent fee is ethically im- 
proper and brings into conflict the in- 
terest of the solicitor with his duty to 
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his client. Our tariff of costs is admin- 
istered by a court officer called a Tax- 
ing Officer and the solicitor and client 
are assured of a fair deal. The decision 
of the Taxing Officer is subject to a 
review by the court and may be cor- 
rected if he errs in principle but the 
court will not interfere where only 
quantum is in dispute.” 


To illustrate the lawyer’s fee in a dam- 
age suit in Canada, my good friend said 
this: 


“The block system of tariff was adopt- 
ed by the Rules Committee in 1913 and, 
with amendments from time to time, 
has been in effect since then. To give 
merely an example of the results, an 
average damage action, where the plain- 
tiff recovers $5,000 and costs after two 
or three days trial, will result in party 
and party costs according to the tariff 
of about $800 to $1,000.” 


An extensive study of the problem of 
attorneys fees in personal injury cases was 
undertaken by Mr. Jaro Mayda of the 
University of Chicago Law School in 1956. 
The University of Chicago was kind 
enough to make accessible to me a copy 
of this very extensive draft manuscript, 
and which later will be published by the 
University of Chicago Law School. It not 
only covers the United States but most 
of the civilized countries of the world. 
The author is now Professor Jaro Mayda 
of the Law Faculty of the University of 
Puerto Rico, and with whom I have had 
most pleasant correspondence. 

Time permits only a brief comment 
from this voluminous manuscript. This 
interesting comment appears at the out- 
set: 


“The analysis of jury decision mak- 
ing brought out direct relations between 
some damage awards and the awareness 
of jurors and judges that a considerable 
slice of the award will go to the win- 
ner’s attorney.” 


Reference is made therein to an inves- 
tigation made by the University of Chi- 
cago Law School in connection with ques- 
tionnaires that were sent out to individual 
jurors who had actually served in cases of 
this type. As I understand the situation, 
questionnaires were sent to jurors who 
had served on thirty different negligence 
cases. The reports showed that in twenty- 
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nine of the thirty cases the verdicts were 
for the plaintiff. It further showed that 
in the great majority of the cases the jury 
actually took into consideration that a 
substantial part of the award would go 
to the plaintiff's attorney. In twelve out 
of twenty-one cases the jury assumed a 
one-third contingent fee. 

Rule 4, as amended by the Appellate 
Division, First Department, September 21, 
1956, to become effective January 1, 1957, 
provided, with certain exceptions, a sched- 
ule regulating contingent fees in negli- 
gence cases. Mr. Gair and four other emi- 
nent New York lawyers attacked this rule 
in an action for declaratory judgment and 
after issue joined, by motion for summary 
judgment. The Supreme Court for New 
York County granted the motion and 
rendered judgment declaring the court 
possessed no such rule making power 
(Gair, et al., v. Peck, et al., 165 N. Y. S. 
2d 247). The Appellate Division, Third 
Department, affirmed (171 N. Y. S. 2d 
594). The case is now pending on appeal 
to the New York court of last resort, the 
Court of Appeals. Since this case is pend- 
ing on appeal, it would be inappropriate 
on my part to make further comment re- 
garding it. I have read the complete rec- 
ord and the extensive and scholarly briefs 
for both sides. 


We quite often hear the argument that 
the contingent fee is fully justified be- 
cause of the risk that the lawyer under- 
takes not only with reference to financial 
outlays but as to the chance of no recov- 
ery. | think most all lawyers, whether for 
plaintiff or defendant, pretty well agree 
that this idea has now become obsolete. 
As indicated in the survey above referred 
to, out of the thirty jury cases, twenty- 
nine verdicts were for the plaintiff. In 
other words, today the odds on the de- 
fendant’s success would be just about the 
same as on Silky Sullivan if he were to 
run in the Kentucky Derby again tomor- 
row. 

In no sense am I trying to take any 
advantage of nor cast any undue burden 
upon those of our brethren, who capably 
and honorably represent a plaintiff's just 
cause. I do not want to put upon him 
such a burden as the Fifth Circuit Court 
of Appeals did in a case some years ago 
involving the question of whether or not 
double indemnity benefits applied in an 
alleged accidental death case. The ques- 
tion was who had the burden of proof 
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at the particular time, and the court said 
at that point the burden of proof shifted 
and it thereupon became the duty of the 
deceased to go forward! I wrote the dis- 
tinguished judge who wrote the opinion, 
both then and now my good and devoted 
friend, and told him while I was not in 
any wise interested in the particular law- 
suit, nevertheless, I was compelled to 
raise a protest upon any such burden as 
that being imposed upon the deceased. 

The distinguished Editor of NACCA, 
Honorable Thomas F. Lambert, Jr., in the 
course of an article published in the De- 
cember 6, 1956, issue of the Harvard Law 
Review, in the course thereof, said: 
“NACCA does not wish to have either its 
zeal or vigilance in representing injured 
persons left in doubt.” In my book that 
statement sounds of redundancy, but, in 
order to eliminate any misunderstanding 
whatsoever, the distinguished Editor then 
proceeded to define NACCA as: “An or- 
ganization to comfort the afflicted and to 
afflict the comfortable.” These profound 
remarks so impressed Representative Ze- 
lenko of New York, that he requested 
permission of the House of Representa- 
tives to have the article inserted in the 
Congressional Record as an extension of 
his remarks in a speech which he deliver- 
ed on January 22, 1957. 

In my rather extensive investigation of 
this subject I communicated with the 
Executive Director of NACCA, Honorable 
Ernst W. Bogusch. In his letter to me of 
May 14, 1958, he replied: “I cannot find 
any articles dealing with the question of 
contingent fees in tort cases in the va- 
rious NACCA Law Journals.” At first, I 
was surprised to find this to be true, but 
then on reflection immediately realized 
that, at least as to NACCA and its mem- 
bers, the question is probably moot, or, 
maybe, just plain res adjudicata. 

I also took occasion to communicate 
with several of NACCA’s members who 
have been unusually successful in repre- 
senting the plaintiff's cause in tort cases. 
One distinguished lawyer from the West 
Coast stated that his firm’s usual contin- 
gent fee schedule is on the basis of 25 
per cent without litigation, 331/3 per 
cent with litigation and forty per cent in 
event of appeal. This substantially is the 
reply I received from several other states. 
Ordinarily these percentages appear rea- 
sonable, except it seems to me where the 
settlement or judgment gets into the top 
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brackets, as is now no rarity—as, for in- 
stance, $100,000 and more, sometimes, 
much more—then isn’t forty per cent get- 
ting into the realm of the unconscionable? 
To say the least, that certainly is the 
viewpoint of the average layman. Some of 
you several years ago doubtless read the 
extensive article in the Saturday Evening 
Post on ambulance chasing and its evils. 
It most emphatically demonstrated the 
necessity for prompt and proper action. 

Since this paper was prepared, I have 
received the June, 1958, issue of the Amer- 
ican Bar Association Journal and it con- 
tains a very excellent article by Honor- 
able Max J. Luther, III, of the Texas 
Bar on the subject “Legal Ethics: The 
Problem is Solicitation”. The author re- 
fers to voluminous citations, references 
and investigations. 

With due respect to all concerned, from 
an historical viewpoint of the contingent 
fee in our own beloved country you can 
readily see that it began to gain popu- 
larity and respectability about the same 
time that Jesse James and his gang of 
train robbers were looked upon as na- 
tional heroes. 

Speaking of Jesse James reminds me of 
an experience a couple of years ago, when 
I was sending in a fee bill to an out-of- 
state client and frankly told him that 
lawyer’s fees were high, in any event, but 
I at least expressed the hope that the fee 
bill which I enclosed with my letter would 
not cause him to get me confused with 
Jesse James. I received a prompt reply 
and in opening the letter, it began “Dear 
Jesse”—however, the check was enclosed 
and so everything was all right. 

I am not here to try to tell any other 
lawyer how to run his business—the good 
Lord knows I have got my hands full 
trying to run my own business. 

The purest example of any real con- 
tingent fee coming under my observation 
occurred some thirty-five years ago. It was 
in my own state of Mississippi but not 
at my domicile. This very beautiful young 
married woman had attempted to cross 
the railroad at the same time the train 
was approaching, with the usual result. 
Fortunately, she apparently sustained no 
injuries of any consequence. However, her 
learned counsel filed suit against the rail- 
road and after much effort they were 
able to locate one single doctor who testi- 
fied that as a result of the accident the 
plaintiff would never be able to become 
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a mother. It is not for me to say whether 
it was this fact or the beauty of this 
charming southern girl or the zeal of her 
learned counsel, but, anyway, the verdict 
of the jury was $35,000—and back thirty- 
five years ago those were some potatoes! 
The railroad company appealed to the 
supreme court and, by reason of an er- 
roneous instruction, the judgment was re- 
versed and the case remanded for a new 
trial, but, believe it or not, in a race be- 
tween the mandate on its way back to the 
lower court and the flight of the stork, 
the agile bird was the winner by two 
lengths! The decimal point was slipped 
back to the left a couple of notches and 
the case settled for $350.00. 

Under the theory of some of my good 
plaintiff lawyer friends, that guy had to 
make up for the loss of $17,500, fifty per 
cent of the original judgment. I never 
did have an opportunity to pursue the 
matter further and ascertain who were 
his future clients that had to come to his 
aid. 

Again, don’t get the idea that I am try- 
ing to tell any plaintiff's lawyer how to 
run his business. Several thousand years 
ago, he who is reputed to have been the 
world’s wisest man, said, “Train up a 
child in the way he should go and when 
he is old he will not depart therefrom.” 
Several thousand years later Josh Billings 
came along and paraphrased this language, 
and I must confess very effectively, when 
he said: “Jf you would train up a child 
in the way he should go, try going that 
way yourself sometime.” 

I have not had my attention directed 
to any statutory law attempting to regu- 
late contingent fees. Many of the states 
provide by statute that it is a matter of 
private contract between the parties. The 
Mississippi Code, while prohibiting soli- 
citation and stirring up litigation, pro- 
vides that this section shall not be con- 
strued to prohibit “the constitutional 
right” of the lawyer to enter into a con- 
tingent fee contract. I am unable to find 
in the Mississippi Constitution the source 
of the alleged constitutional right. 

As heretofore mentioned, the scope of 
this article is confined to common iaw 
tort actions, but your attention is called 
to a very recent opinion involving a stock- 
holders derivative case, Perlman, et al., v. 
Feldmann, et al., decided March 5, 1958, 
on a hearing limited to the allowance of 
reasonable attorney’s fees for plaintiffs’ 
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attorneys. You will find the opinion in 
160 F. Supp. 310, decision by District 
Judge Anderson of the district court in 
Connecticut. I mention it only as indica- 
tive of the amount of time, work, ability 
and skill required in a case of this charac- 
ter, as contrasted to the average plaintiff's 
tort case. The opinion discloses that the 
litigation covered a span of seven years 
in which were held two lengthy trials and 
an appeal, besides pre-trial sessions and 
hearings on a number of motions, and the 
time involved for the attorneys having 
been approximately 14,000 hours. Four 
different law firms represented plaintiffs. 
After the original litigation, settlement 
was effected for $1,150,000.00 and the at- 
torneys’ fees for plaintiffs allowed in the 
total sum of $450,000.00, which figures a 
little over thirty-nine per cent, and with 
four separate law firms participating there- 
in. 

Generally speaking, the usual plaintiff's 
tort case is a cinch to try. The plaintiff 
and his attorney are surrounded with not 
only willing but cooperative witnesses. In 
addition, everybody in the courtroom, in 
the average case, is in sympathy with the 
plaintiff and hoping for a good recovery. 
Certainly, most of you have had the ex- 
perience where jurors have subsequently 
frankly admitted their verdict was simply 
the result of sympathy and sometimes 
their assumption of the existence of in- 
surance to pay the judgment. During my 
more than forthy years of practice, I prob- 
ably have actually tried between fifteen 
and twenty tort cases for plaintiff and my 
batting average has been one thousand 
per cent. During the same period I have 
defended hundreds of tort cases and my 
batting average in those would compare 
favorably with the “great slugger” when 
he was at his peak with the St. Louis 
Cardinals—and I am not talking about 
Stan the Man—I refer to Ole Diz! 


Do not for one minute get the idea that 
I am not in favor of fair compensation for 
all competent and honorable lawyers. 
Some of you may recall a few years ago 
when my good friend Francis Van Orman 
and I had a debate on this subject right 
here. Nothing has happened in the mean- 
time to change the views which I then 
expressed. 

What then is the solution to the prob- 
lem? As I said at the outset, I never 
dreamed of the vast amount of literature, 
investigation, articles and reports which 
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deal with this subject. I have read, studied 
and digested this material for the last four 
months. I have dreamed about it many 
times—many times I failed to dream _be- 
cause I could not go to sleep on account 
of having my mind so full of it. I cannot 
offer you a definite solution, but as a 
result of my rather extensive investiga- 
tion, search and the generous and help- 
ful assistance I have received from others 
whom I have called upon, I make the fol- 
lowing observations: 

(1) In a minority, but nevertheless a 
substantial, number of cases a temptation 
of too great a contingent fee tends to- 
ward lower standards. 

(2) The contingent fee is now here to 
stay and, as the late Max Radin said, 
good when it assists an otherwise helpless 
litigant to secure his just rights, and bad 
when it deprives this litigant of a sub- 
stantial part of the compensation for his 
injury. 

(3) Without even pretending that wings 
are sprouting from our own shoulders and 
fully recognizing our own many short- 
comings and not to mention the Biblical 
injunction, “Judge not lest ye yourself 
be judged”—nevertheless, we should, in 
fact we must, recognize our responsibility 
to society to protect its unadvised mem- 
bers against the practices of some of our 
unscrupulous brethren. We may stand be- 
fore each other and praise our noble 
calling and profession, but if you sit be- 
fore some speaker who is not a member 
of our profession, he often times has a 
very different idea about our alleged pur- 
ity. One bad apple, if not taken care of 
timely, can ruin the whole barrel. Unfor- 
tunately, our profession is too often judged 
by the mistakes of an isolated case rather 
than the great preponderating majority of 
our otherwise fine profession. The fact 
that only a small minority of claimants 
are victims is no defense to our inaction. 

Mr. Shipley in his excellent article on 
contingent fees, heretofore referred to, 
speaking of the plaintiff's lawyer, said, 
“The only fair criticism of the contingent 
fee is that on rare occasions a lawyer has 
forgotten his high calling and over-reach- 
ed. In such cases the courts have not failed 
to see that justice is done.” I am inclined 
to agree with Mr. Shipley’s first sentence 
—there is no objection to a proper con- 
tingent fee under proper conditions. I am 
unable to agree with him that where the 
lawyer has forgotten his high calling and 
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over-reached and breached the fiduciary 
relationship existing between him and his 
client, that in such cases “the courts have 
not failed to see that justice is done.” I 
doubt not that a majority of you here this 
morning know, from personal observation 
or other reliable sources, of cases where 
lawyers have over-reached their clients 
and nothing was ever done about it. That 
is the type of lawyer I place in the small 
minority group. 

We may, for the sake of the argument, 
assume that ninety-five out of every hun- 
dred clients are well, justly and reasonably 
dealt with, but any such greatly prepon- 
derating evidence of fair treatment for 
the ninety-five per cent affords no balm 
to the ill-treated five per cent who, no 
doubt, will believe that justice is not 
only blind, but also deaf and dumb! 

We, as members of the profession, owe 
the victims the obligation to at least make 
an honest effort to do something about 
it. 

As one of my good friends occasionally 
says, you cannot tell the depth of the well 
by the length of the handle on the pump. 

(4) The contingent fee, again I say, is 
all right under proper conditions—it is 
here to stay, maybe. There is much dis- 
cussion of applying workmen’s compen- 
sation theories to automobile accident vic- 
tims. Some of you lawyers from Chicago 
and surrounding parts may have read the 
April 24, 1958 issue of the Chicago Daily 
Tribune. The subject discussed in the 
Tribune was also the subject of an edi- 
torial in the United States Review and I 
quote, in part, from this editorial as fol- 
lows: 


“What could amount to a new ap- 
proach to the just and equitable settle- 
ment of liability claims recently made 
its appearance in a Michigan court, 
when a claimant agreed to accept, in 
addition to a moderate cash indemnity, 
a paid-up accident and health policy 
providing for payments up to $50,000 
for future medical and surgical care if 
such should be needed as a result of the 
accident. 

“* * * With this assurance that he 
will be indemnified for future costs, 
whether for medical care or disability, 
the claimant can accept reimbursement 
for past expenditures and feel that he 
has been ‘made whole’ as far as it is 
humanly possible to do so. 
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“The experiment can _ conceivably 
have a tremendous effect on the trend 
in liability verdicts and on the develop- 
ment of liability insurance. Certainly 
the trend toward higher and_ higher 
awards is causing doubts to be raised 
as to the fundamental soundness of 
common law liability. Certainly the ef- 
fect of these verdicts on automobile li- 
ability rates is such that adequate in- 
surance is becoming a severe burden to 
the average motorist. If the insurance 
business can offer the courts a wholly 
logical solution to the problem of meas- 
uring the possible future costs that may 
be incurred by a claimant, it will do 
much to preserve the present system of 
obtaining redress for injuries. The ap- 
peal of a system of minimum compen- 
sation regardless of fault will be just 
that much the less.” 


Just last week I received my copy of the 
July issue of the National Geographic 
Magazine. It contains a very interesting 
article by Associate Justice William O. 
Douglas of the Supreme Court entitled 
“West from the Khyber Pass” and con- 
tains the author’s experiences on_ this 
4,000 mile journey through Southwest 
Asia. In the course of his trip, the learned 
judge met the Wali of Swat. Swat is a 
rich principality and a part of Pakistan, 
but is still ruled by the Wali of Swat. The 
Wali speaks English fluently, so this af- 
forded an opportunity for an interesting 
conversation between the two. What I di- 
rect your attention to is that in the course 
of the conversation the following occurred 
as reported in the author’s article: 


““How many lawyers do you have in 
Swat?’ I asked the Wali. 

‘None,’ he said. 

‘Who represents the defendant in a 
civil suit, or the accused in a criminal 
case?” 

‘The defendant himself,’ said the 
Wali. ‘But the judge, of course, sees that 
he gets a fair trial.’ 

I asked what would happen if an ac- 
cused felt that he needed a lawyer. 

‘None would be appointed. You see, 
Mr. Justice, up here in Swat we have 
concluded that a lawyer only makes a 


lawsuit complicated and confusing’. 


The story of the Golden Goose, after 
all, is not entirely a fairy tale! There is 
such a thing as killing the goose that 
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provides the adequate award! The public 
generally looks with disfavor upon the 
contingent fee and especially when it 
reaches to percentages of forty and fifty 
per cent. If fifty per cent does not shock 
your conscience, as the Minnesota lawyer 
indicated, then what would sixty or sixty- 
five per cent do to your equilibrium? 

(5) Whether the solution is legislative, 
by court rule or by regulation by the bar 
or otherwise, I respectfully submit we 
should act not only for our own good and 
self respect, first, but also for the commu- 
nity and especially those members who 
will need the benefit of some such pro- 
tective program. 

What is the solution? Understandably 
it will be different in varying jurisdic- 
tions. What is needed in the large metro- 
politan centers may be entirely different 
from the demands in a largely rural state 
such as my own. 


None other than the great and learned 
Mr. Justice Holmes over fifty years ago 
in one of his seventy dissenting opinions 
used this apt language: “General proposi- 
tions do not decide concrete cases. The 
decision will depend on a judgment or 
intuition more subtle than any articulate 
major premise.” (Lochner of New York, 
198 U. S. 45). 

My judgment is that the solution is one 
to be treated locally. Locally may mean 
by state bar action in one place, by court 
rule, legislation or otherwise in another 
jurisdiction. At any rate, it is a real prob- 
lem and we should have the determina- 
tion, the courage and cooperative spirit 
to find a fair and equitable solution. 

Whatever is done should be in a spirit 
of professional and fraternal cooperation, 
and regardless of whether we happen to 
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be on the plaintiff's or the defendant's 
side of the table. 

Reference has been made to Mr. Carl 
L. Shipley’s article. When he kindly grant- 
ed his consent for my use of his material, 
he also demonstrated his high sense of 
fairness and recognized the need for a 
solution of this problem, when he said: 
“There is a great deal to be said on both 
sides of this question and it is worth the 
serious consideration of all of us.” 

In any event, should not the rate of 
participation be in proportion to the 
services rendered? Even if your alleged 
unusual legal ability results in larger set- 
tlements or judgments, nonetheless, is not 
the client entitled to “your level best” re- 
gardless. For instance, a client is awarded 
a verdict of $100,000.00 for the loss of his 
leg, but does this justify a fee of one-half 
—if so, the client winds up with one-half 
of his legs and one-half of his money; 
while the lawyer keeps the other half of 
the money and still has two good legs. In 
my book, that lawyer has one leg too 
many! With deference, I submit that in 
all except very exceptional cases, and par- 
ticularly where the amount involved is 
substantial, a fifty per cent contingent fee 
is unconscionable. It certainly is frowned 
upon .by society as a whole and, in my 
humble judgment, it should be frowned 
upon by our profession as a whole. 

Many, many other matters and sugges- 
tions have, of course, occurred to you— 
also to me; I have merely scratched the 
surface, but time and your sympathetic 
patience demand my conclusion. 

Therefore, I say unto you, arise, go 
forth and sin no more!* 

(* References and quotations are with the con- 


sent of the publishers or authors and to whom | 
acknowledge my gratitude.) 


DISCUSSION 


HAIRMAN PHILLIPS: I believe that 
C at this point, if nothing else, it is 
agreed that it is obvious each of these 
gentlemen can take care of himself. 
Therefore, I think that I am not impos- 
ing upon them when I now invite them 
to ask questions of each other. 

Harry, would you like to have the first? 
MR. GAIR: I am not going to accept 
the invitation in the way it was present- 


ed. In other words, I do not think you 
are in a mood for me to ask Pat ques- 
tions, but I would like to have some things 
made a little clearer so that when I leave 
I will have left some of the information 
I have with you. 

I do not challenge things that Mr. 
Eager has been saying of his own think- 
ing, but I want to say this about his 
sources: As he was reading his sources and 
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talking about these 50 per cent retainers, 
I was reminded of what Artemus Ward 
wrote long ago. Artemus Ward said, “Ig- 
norance ain’t in not knowing things; it is 
knowing so many things that ain’t so.” 
(Laughter) 

Now, that applies particularly here, and 
his own quotation from Mr. Justice 
Holmes points it up. Generalities—I won’t 
even call them glittering except as to the 
money element involved—but generalities 
cannot govern precise thinking. 


I live in New York, and I know the 
New York area. I do not know what you 
think about the level of intelligence in 
your own areas, but the litigant in New 
York who has lost a leg or been maimed 
and crippled and has a case worth 100 or 
200 or $400,000 is not ignorant. Lots of 
lawyers are anxious to help him, and if 
you think his lawyer gets 50 per cent or 
40 per cent or invariably even a third, 
you are mistaken. 

The proposition that 50 per cent should 
be outlawed as an offense and an abomi- 
nation is erecting a straw man. First of 
all, it is not so. In New York—one of the 
things we do, (I am sure it is unheard of 
in your areas) in a case following a settle- 
ment or following a trial and a judgment, 
is to send a registered letter to the client 
setting forth the amount that we have re- 
ceived, all of the disbursements in the 
case—not only the disbursements which 
are charged to the client, but the dis- 
bursements which are not charged to the 
client, and which are in the case. Then 
we must explain to him why his share is 
in the amount that it is. 

A copy goes to the Appellate Division. 
That closing statement, as it is called, is 
stapled together with the original state- 
ment of retainer which is filed when we 
originally take the case, and in which is 
set forth what the retainer is. When the 
closing statement is matched with the re- 
tainer, the Appellate Division has before 
it precise information as to what has been 
charged in a given case. 


I say to you that the preponderant 
amount of retainer and closing statements, 
in the New York area, would show that 
the lawyers are not charging even what 
the court schedule calls for in that area, 
for a variety of reasons. One of them is 
the honor of the lawyers themselves. An- 
other is a fact that the injured themselves 
shop around for lower fees. 
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Now, about Pat’s statistics in some 
states where 29 out of 30 cases ended in 
judgments for the plaintiff. I do not know 
what the insurance companies are doing 
against that background, not settling some 
of the cases in advance. But that is not 
the statistic in New York. Here again, it 
is knowing so many things that ain’t so. 
I do not know an area in New York 
where the court personnel are afflicted 
with palpitations about the plaintiff get- 
ting the verdict. 

I just read to you a report that 40 per 
cent of the cases in the district courts 
were for the defendant. The policy in the 
claims departments of the insurance com- 
panies in New York reflects the fact that 
they think they have a healthy chance in 
many cases of winning. 

I agree with one thing; that it is a 
troublesome problem. It cannot be handl- 
ed in general, but in the particular. If 
5 per cent of the litigants are being 
cheated, when is it to be determined? I 
say after the event. You cannot assume 
cheating or unconsciable conduct before 
then. 

Have they been defrauded? If so, they 
certainly should have a remedy. Grievance 
committees and district attorneys offices 
and courts afford a remedy. I think courts 
should have control over lawyers for over- 
reaching. They can dismiss a lawyer from 
the profession, but only after a hearing 
and after the event. You may not lay 
down a rule for all lawyers because of 
the 5 per cent who have victimized. You 
may not lay down practically inflexible 
rules for the whole bar on a presumption 
of victimization and that the lawyer can 
petition the court for a ruling that he 
has not victimized and is not acting un- 
conscionable, is an intolerable burden to 
place upon a lawyer. 

Hippocrates lived to be 107 years old. 
Maybe that is why his aphorism has lived. 
He said, “Art is long; time is short. Ex- 
perience is fallacious and judgment very 
difficult.” 

Let us do a lot of thinking before we 
submit so great a segment of our whole 
bar to unworthy condemnation. 


MR. EAGER: Mr. Chairman, I just 
want to ask Harry one question here. He 
sort of brought tears to my eyes with 
these small things he is getting up here 
and saying. I am sort of shook up here 
a little bit. (Laughter) 

Harry, I will make you a proposition. 
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Would you like to consider swapping your 
1958 income for mine? (Laughter) 

MR. GAIR: I would have to see what 
your net is. (Laughter) 

MR. EAGER: That is your contingency. 
(Laughter 

CHAIRMAN PHILLIPS: On behalf of 
the Association, I want to express deep 
felt appreciation to you gentlemen for 
these wonderful talks. I think I speak 


INSURANCE COUNSEL JOURNAL 





Page 473 


for all of us when I say it was a job well 
done. (Applause) 

PRESIDENT BETTS: Before we ad- 
journ, I want to take this opportunity to 
express my appreciation as President of 
the Association to the Open Forum Com- 
mittee and particularly its chairman and 
vice chairman who have done such a mag- 
nificent job of preparing and presenting 
to you this program. 


Goverment Contracts—Variation of Take-Over 
Agreement by Surety after its Principal’s Default* 


Haro.tp W. Rupo.peH** 
New York, New York 


i ery paper supplements the discussion 
of take-over agreement after default 
in the paper entitled “Performance Bond 
Servicing of Government Contracts” pub- 
lished in the April, 1952, Insurance Counsel 
Journal. 

The course of “take-over” by the surety, 
as contractor of record following its prin- 
cipal’s default under a government con- 
tract, has not always been a smooth one 
during the intervening years. Obstacles 
have arisen, many of which have been re- 
solved in specific cases, some of which have 
not yielded to the resources of negotiation. 
Included among these obstacles has been 
the sometimes encountered uncooperativ- 
ness, if not hostility, of the principal against 
whom there has been a declared default— 
such uncooperativeness being expressed 
through refusal to enter into the third par- 
ty supplemental agreement between owner, 
contractor and surety. When this has hap- 
pened, the government contracting officer 
has not always been willing to accept a two- 
party agreement (government and surety 
only), to which the surety has annexed its 
indemnity agreement as evidence of the 
surety’s right to bind the principal, under 
the assignment rights of the indemnity 
agreement, to the provisions of the take- 
over agreement. 





*Paper presented by the Fidelity and Surety In- 
surance Committee. 


**Member of Fidelity and Surety Insurance 


Committee, now a partner of Engelman & Hart, 
formerly secretary and general counsel Seaboard 
Surety Company. 


When the completing surety has taken 
bids from outside contractors and has en- 
deavored to prevail upon the contracting 
officer to enter into a completion contract 
directly with the lowest bidder—upon the 
surety’s undertaking that it will remain 
bound under its original suretyship and 
will also be responsible for the deficit of 
remaining contract moneys to take care of 
the increased completion cost—such surety 
has frequently encounterd the objection, 
on the part of the contracting officer, that 
the latter cannot accept even a deposit of 
the deficit difference in costs but must ob- 
tain an increased appropriation—(in order 
to contract directly with the lowest bidder) 
—and ultimately bill the surety for such de- 
ficit, after the completion. The trouble of 
obtaining such increased appropriation is 
burdensome and the procurement depart- 
ments are, understandably, reluctant to ac- 
cept this additional burden. 


During the year 1957 one surety was 
able to establish a successful variant of the 
take-over procedure through arranging with 
the procurement department to obligate 
itself under the new contract with the low- 
est bidder only to the monetary extent of 
the remaining contract balances; and for 
the completing surety to enter into a sep- 
arate agreement with the lowest bidder 
providing for the payment of the deficit 
difference under a payment schedule which 
would match the proportionate payments 
made under the direct contract of the low- 
est bidder with the government. Under 
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this type of arrangement the contracting 
officer does not need to seek an increased 
appropriation. The original contract has 
already been declared in default and the 
contracting officer is free to enter into a 
new contract, with a new designation, with 
the new contractor for exactly the admitted 
remaining unpaid balance of the old con- 
tract. 


Naturally, the surety, in presenting this 
proposal to the procurement department, 
gives written assurance that its original per- 
formance and payment bonds shall con- 
tinue in full force and effect throughout 
the completion by the new contractor. Ad- 
ditionally, the surety requires the new con- 
tractor to furnish the government with new 
performance and payment bonds in the 
amount of the new contract, into which 
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the new contractor enters directly with the 
government. 

Additionally, the surety enters into a 
separate agreement with the new contractor 
providing for the payment of the deficit 
difference, and requires the new contractor 
to furnish an indemnity bond (in the 
amount of such deficit difference) running 
to the surety and its defaulted principal, 
indemnifying both against any liability 
which might arise through failure on the 

art of the new contractor either to per- 
orm or to pay bills. 

In this particular instance the govern- 
ment drew up a simple form of new con- 
tract with the completing contractor, sup- 
ported by Miller Act bonds. 

The forms of agreement and indemnity 
bond entered into by the surety with the 
completing contractor follow:— 




















“AGREEMENT 
THIS AGREEMENT dated this____._day of __ an 
by and between 
of = 
sopicemnivngial (hereinafter called Contractor), and 
i nidicchannhtvenienanetinds (hereinafter called Surety), 


WITNESSETH: — 


WHEREAS, Contractor has entered, or is about to enter into a contract with the De- 
partment of the Navy, Bureau of Yards and Docks (hereinafter called Owner) for com- 
pletion of all work under that certain contract entered into between Owner and_____ - 


(here insert original contractor) 





dated 





Cae for construction of 











designated Contract 


ee (hereinafter called Contract), and 





WHEREAS, of the total sum of $ 





to be paid to 


fore may have been amended, ong to be done and performed to gain acceptance 


thereof and full payment there 





formed by 
contractors, the amount of such additional compensation shall be credited against the 
total amount to be paid hereunder; if the total amount to be paid to Contractor by 
Owner shall be reduced by the amount of any credits to Owner by reason of any work 
heretofore deleted from the Contract, the total amount payable hereunder shal] in- 
creased by the amount of any such credits. If an extension of time for completion of 
the Contract shall have been requested by....___»_____ 








(here insert original contractor) and/or Surety at or prior to the time Contractor enters 
into a contract with Owner, and an extension of time is granted because of such request, 
the total amount payable hereunder shall be reduced by an amount equal to $_________.. 
multiplied by the number of days such time for completion is extended. 





tile 
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(B) ela naman for payment hereundershall be transmitted to Surety at —___ 

we -, accompanied by such evidence as Surety may require indicating 

the amount paid or “approved for payment by Owner under Contractor’s then current 
requisition to it. 

3. Contractor will furnish a bond executed by an acceptable corporate surety, in 

form and content as approved by Surety, in the amount of $0 in- 

demnifying and holding harmless Surety and —_ 








(here insert original contractor), as their interests may appear, from and against all 
liability, loss, costs, and expenses, which_ , 
(here insert original contractor) and Surety, or either, may sustain or incur in conse- 
quence of any act, omission or default of Contractor under its contract with Owner 
which may give rise to a claim or liability under the performance or payment bonds, 
or both, heretofore executed and delivered to Owner by... 











(here insert original contractor) 
and Surety, which bonds are to remain ir full force and effect until completion of all 
work under the Contract and the discharge of all obligations for labor and material 
incurred in connection therewith as a secondary security behind the similar bonds to 
be furnished by Contractor to Owner. 

4. Contractor, having agreed to complete the Contract work, as aforesaid, within 
the time specified for completion of work under the Contract, assumes ep magooien for 
payment of all liquidated damages to which Owner may become entitled by reason of 
delayed completion of such work. 

5. This agreement is made with the understanding that all materials received and 
work completed to date are satisfactory to and acceptable by the Owner. If at any 
later date, it is determined by Owner that any such materials are unsatisfactory and 
Contractor is required to replace same, or if, at a later date, Contractor is directed to 
perform corrective work on any part of the project previously installed by_______ 

on (here insert original contractor), 
or its subcontractors, the cost of replacing such materials and/or the cost of such cor- 
rective work shall be the responsibility of the Surety and the Surety shall reimburse 
Contractor therefor. 

“Preliminary Information to Bidders”, dated . 
furnished to bidders, copy of which is attached hereto and marked “Exhibit ___.”, is 
hereby made a part of this contract and to the extent that any provision of this article 
may be in conflict therewith, the same is hereby modified accordingly. 

6. This agreement is not to become effective or binding upon either or any of the 

arties hereto unless and until a contract as herein above provided has been entered 
into between Contractor and Owner for the completion of the work provided for in 
the contract heretofore entered into between Owner and 
aicaneitiadheniasieaaneiadineetincabaininne (here insert original contractor). 
Dated as of the day and year first above written. 
APPROVED BY: 
By - 

















(here insert original contractor)” 
“INDEMNITY BOND 
KNOW ALL MEN BY THESE PRESENTS that we 
EN eT eee te ee aes . 
as Principal (hereinafter called Contractor)and 
OU sh hice pnphpnici saciid = 
as Surety (hereinafter called Surety) are held and firmly bound unto 
(here insert original surety), 



































__ SEE aereee es (hereinafter called 
and 

(here insert original contractor), of. 

(hereinafter called ) in the sum of 








.), for which payment, 





well and truly to be made, we bind ourselves, our respective successors and assigns, 
jointly and severally, firmly by these presents. 
WHEREAS, following the termination of 
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right to proceed with the performance of Contract __. between the De- 
partment of the Navy, Bureau of Yards & Docks (hereinafter called owner) dated_____. 
- for the construction of —...__. 

ay PERC 
Contractor has entered, or is about to enter, into a contract with said Owner for the 
completion of all work under said Contract — for and in consideration 
of the remaining contract moneys thereunder; and 

WHEREAS, in connection therewith Contractor also has entered into an Agree- 

ment with 
(here insert original surety) dated —.______ 
IIIT asst: biiniiciusbasehehetubieinetineitiaianesiideelttiiaiasatbiniarsitabnesicinacituinesiontl (here insert original surety) 
has agreed to pay to Contractor for the performance 0 of the aforesaid contract comple- 
tion the separate and additional sum of ____.__ 
— SS ) upon the terms and conditions in said Agreement set forth which 
~ ca is incorporated herein as fully as if the same were herein set forth in extenso, 
an 

WHEREAS, eieti 
(here insert original surety) and —______. 
(here insert original contractor) had heretofore “executed and delivered, in connection 
with said Contract __. , performance and — bonds, with... 
ad aes (here insert — contractor) 
as Principal, and —.. 
(here insert original surety) as Surety, as required by the Miller Act in such cases made 
and provided. 

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION IS SUCH 
that if Contractor and Surety shall well and _ — and hold harmless. 
nae ..(here insert original surety) and 
isteach tsa naaiehenaieeinipmremaiinamaianiicwitiisieagasicaiel (here insert original contractor), 
as their interest may appear, from and against all liability, loss, costs, and expenses, which 

eicataneial (here insert original surety) and. (here insert original contractor) , 
or either of them, may sustain or incur in consequence of any act, omission or default 
of Contractor under its contract with the Owner which may give rise to a claim or li- 
ability under the said performance or payment bonds, or both, heretofore executed and 
delivered to Owner by. 
_— insert original amelie as Principal, and 

































































_— serhainlininiadageapnies _(here insert original surety), 
as ‘Surety, (which said bonds are to remain in full force and effect until completion of 
all work under Contract ......... and the discharge of all obligations for labor and ma- 
terial incurred in connection therewith as a secondary security behind the similar bonds 
to be furnished by Contractor and Surety to Owner), then this obligation to be void, 
otherwise to remain in full force and effect. 

The Surety hereby waives notice of all duly authorized modifications of the con- 
tract between Contractor and the Owner, and of the Agreement between Contractor 
eiteonsbeicies 
(here insert original surety). 


Signed, sealed and dated this —.. ___. 








104; the more recent decision (issued Sep- 
tember 20, 1957) is No. B-132347. 

Because this last decision—which awarded 
the contract fund in dispute to the assignee 
bank over the adverse claim of the Com- 
missioner of Internal Revenue for unpaid 
taxes—develops the surety’s equities pre- 


In furtherance of the discussion—in the 
earlier paper referred to at the opening of 
this presentation—of the use of a guaran- 
teed bank loan (as a preventive measure 
before default), it is interesting to note that 
there are now two Comptroller General de- 
cisions which recognize the validity of the 


assignment to such a bank, notwithstand- 
ing the existence of the performance sure- 
ty’s accompanying guarantee of the loan. 
The first of these decisions is reported in 
the Byers case in 35 Comptroller General 


EEE 


viously discussed in 31 Comptroller Gen- 
eral 103, it would seem pertinent to quote 
from the decision those paragraphs which 
were particularly relied upon to yi ges the 
commissioner’s contention that the actual 
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purpose of the assignment was to immunize 
the contract proceeds against set-off by the 
government and to afford protection to the 
contractor’s surety rather than to the fi- 
nancial institution:— 


“The rights and obligations of a con- 
tract surety which has guaranteed by its 
bonds the completion of the contract 
work and the payment of contract labor 
and material bills are inescapably linked 
to the rights and obligations of the con- 
tractor. Both contractor and surety are 
responsible for fulfillment of these obli- 
gations, the contractor absolutely as prin- 
cipal, and the surety secondarily to the 
extent of the penalty of its bonds. When 
a contractor encounters financial diffi- 
culties in the performance of a bonded 
contract, the surety is under no legal ob- 
ligation to provide funds or other assist- 
ance to the contractor to enable him to 
complete the work for the owner. The 
surety’s maximum legal obligation is 
measured by the penalty of its bonds, and 
it may choose to permit the contractor 
to default in performance with assurance 
that it will suffer no loss greater than the 


bond penalty. Self-interest may, of course, 
persuade a surety to assist the contractor 
in completing his contract if this course 
of action appears likely to be less costly 
than reimbursing the owner for excess costs 
of completion by another contractor. 


“If the surety elects to permit its prin- 
cipal to default in performance, all con- 
tract balances in the hands of the owner 
must be applied toward completion costs, 
regardless of any independent indebted- 
ness of the contractor to the owner. It 
is clear, in view of the decision in Central 
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Bank v. United States, 345 U. S. 639,’ that 
the taxes owed by Project in the present 
case are such a debt. In cases where the 
surety comes to the contractor’s assistance 
either by direct financial help or, as in 
the instant case, by guaranteeing loans 
made to the contractor by a bank, it may 
be impossible to state with certainty that 
the contractor would have defaulted 
without such assistance. In view of the 
losses suffered by Seaboard in the present 
case, it seems almost certain that Project 
would have defaulted had it not received 
assistance through the surety. If Seaboard 
had permitted Project to default and had 
elected to let the Government complete 
the contract work, it seems probable that 
the present contract balance of $196,- 
909.79 would have been applied toward 
excess completion costs, regardless of 
Project’s tax debt, thereby reducing to 
that extent Seaboard’s liability under its 
performance bonds. 

“It would seem inequitable, in the 
event a surety elects to assist a contractor 
to complete his contract, or where the 
surety itself completes the work upon 
default of its principal, that it be placed 
in a worse position than it would have 
been in if it had chosen to require the 
owner to have the work completed by 
others. Such considerations were the 
basis for our approval in 31 Comp. Gen. 
103 of a so-called “takeover agreement” 
by which the Government agreed to pay 
the surety all contract balances up to the 
cost of completion, despite taxes owed by 
the contractor, in return for the surety’s 
promise to complete the contract work.” 
Following the quoted sections, the deci- 

sion affirms the Byers’ decision as not dif- 


fering in principle from the instant case. 


173 §. Ct. 917, 97 L. Ed. 1312 (1953). 
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Federal Court Jurisdiction 


Net WILLIAMS* 
Dallas, Texas 


UBLIC Law 85-554, (72 Stat. 415), ap- 
proved July 25, 1958, amended sec- 
tions 1331, 1332 and 1445 of title 28 of the 
United States Code dealing with the juris- 
diction of the United States district courts. 
By the amendment of sections 1331 and 
1332 the minimum amount in controversy 
in a federal district court suit was increas- 
ed from $3,000 to $10,000. Also it was 
provided that a corporation shall be deem- 
ed a citizen of the state of its incorpora- 
tion and of the state where it has its prin- 
cipal place of business. 


A new subsection was added to section 
1445 providing that a state workmen’s 
compensation suit may not be removed 
from a state court to a federal district 
court. New subsections were also added 
to sections 1331 and 1332 regarding court 
costs in cases in which final judgment is 
for less than $10,000. 


Quoted below are the full texts of 
amended sections 1331 and 1332 and the 
full text of new subsection (c) which was 
added to section 1445. 


Section 1331. Federal question; amount 
in controversy; costs. 


“(a) The district courts shall have ori- 
ginal jurisdiction of all civil actions 
wherein the matter in controversy ex- 
ceeds the sum or value of $10,000, ex- 
clusive of interest and costs, and arises 
under the Constitution, laws, or treaties 
of the United States. 


“(b) Except when express provision 
therefor is otherwise made in a statute 
of the United States, where the plaintiff 
is finally adjudged to be entitled to re- 
cover less than the sum or value of $10,- 
000, computed without regard to any 
setoff or counter-claim to which the de- 
fendant may be adjudged to be entitled, 
and exclusive of interests and costs, the 
district court may deny costs to the 





* Attorney, Texas Employers’ Insurance Associa- 
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plaintiff and, in addition, may impose 
costs on the plaintiff.” 
Section 1332. Diversity of citizenship; 
amount in controvery; costs. 


“(a) The district courts shall have ori- 
ginal jurisdiction of all civil actions 
where the matter in controversy exceeds 
the sum or value of $10,000, exclusive of 
interest and costs, and is between— 

“(1) citizens of different States; 

“(2) citizens of a State, and foreign 

states or citizens or subjects thereof; 

and 

“(3) citizens of different States and 

in which foreign states or citizens or 

subjects thereof are additional parties. 
“(b) Except when express provision 
therefor is otherwise made in a statute 
of the United States, where the plaintiff 
who files the case originally in the 
Federal courts is finally adjudged to be 
entitled to recover less than the sum or 
value of $10,000, computed without re- 
gard to any setoff or counter-claim to 
which the defendant may be adjudged 
to be entitled, and exclusive of interest 
and costs, the ‘district court may deny 
costs to the plaintiff and, in addition, 
may impose costs on the plaintiff. 
“(c) For the purposes of this section and 
section 1441 of this title, a corporation 
shall be deemed a citizen of any State 
by which it has been incorporated, and 
of the State where it has its principal 
place of business. 
“(d) The word ‘States’, as used in this 
section, includes the Territories, the Dis- 
trict of Columbia, and the Common- 
wealth of Puerto Rico.” 


Subsection (c) of section 1445: 


“(c) A civil action in any State court 
arising under the workmen’s compensa- 
tion laws of such State may not be re- 
moved to any district court of the Unit- 
ed States.” 


These amendments apply only to actions 
commenced after July 25, 1958. 
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Discovery: Extent of Insurance Coverage 


Joun P. FRANK* 
Phoenix, Arizona 


RIZONA has joined the group of 

jurisdictions which will not allow a 
plaintiff to discover the nature and extent 
of defendant’s insurance coverage in a rou- 
tine auto accident case. 

In a July, 1958, decision, Livio DiPiet- 
runtonio v. Superior Court, No. 6676, the 
Arizona Supreme Court reviewed the fol- 
lowing interrogatories: 


(1) Did you on November 18, 1957, at 
approximately 6:45 p.m. have an 
automobile insurance policy covering 
the 1957 Chevrolet pickup in which 
you were involved in an accident at 
said time? 


(2) If your answer to the first interroga- 
tory is in the affirmative, please state 
the name of the insurance carrier. 


(3) If your answer to the first interroga- 
tory is in the affirmative, please state 
whether or not the said automobile 
insurance, at the said time included 
bodily injury coverage. 

(4) If your answer to the third interra- 
tory is in the affirmative, please state 
the limits of bodily injury coverage 
of the said insurance policy at the 
said time. 


The argument on the matter, handled 
for the defendant by the writer of this art- 
icle, can be reduced to a thumbnail on 
both sides. Plaintiff's counsel contended 
that the information would be useful to 
him first, as a guide to settlement and sec- 
ond, in determining how much time and 
effort the case was worth. Defendant con- 
ceded that both of these objectives existed; 
undoubtedly plaintiff would benefit for 
both of these reasons by having the infor- 
mation. However, defendant contended 
that the rule was not drafted for the pur- 
pose of giving these benefits to plaintiffs. 
He contended that the rule was restricted 
to the discovery either of evidence or of 


* Of the firm of Lewis, Roca, Scoville & Beau- 
champ 


information which might lead to evidence, 
and that since under no circumstances in 
Arizona law could any evidence about in- 
surance be admitted, the answers to these 
questions could lead to nothing which the 
rule permitted to be discovered. 

The Arizona court reviewed the several 
decisions which are beginning to cover this 
subject across the country. In favor of dis- 
covery is the recent Illinois decision of 
People ex rel. Terry v. Fisher, 12 Ill. 2d 
231,145 N.E.2d 588 (1957); the Kentucky 
decision, Maddox v. Grauman, 265 S.W. 
2d 939 (Ky. 1950, 1954); and the California 
decision, Superior Ins. Co. v. Superior 
Court, 37 Cal. 2d 749, 235 P.2d 833 (1951). 
Also favoring discovery are the federal 
cases: Orgel v. McCurdy, 8 F.R.D. 585 
(S.D.N.Y. 1948), and Brackett v. Woodall 
Food Products, Inc., 12 F.R.D. 4 (E. D. 
Tenn. 1951). 

These the Arizona court found unper- 
suasive. It preferred the reasoning of Mc- 
Clure v. Boeger, 105 F. Supp. 612 (E.D. 
Pa. 1952), McNelley v. Perry, 18 F.R.D. 
360 (E.D. Tenn. 1955), and Jeppeson v. 
Swenson, 248 Minn. 547, 68 N.W.2d 649 
(1954). It might have mentioned as strong 
support for its position State v. Second 
Judicial District Court, 69 Nev. 196, 245 
P.2d 999 (1952). 

The court particularly noted that the 
federal district court in Illinois had not 
followde the Illinois decision; see Galli- 
more v. Dye, 25 Federal Rules Service, 
33.321, case 5 (E.D. Ill. 1958). 

Turning to the reason of the thing, the 
court reaffirmed the very strong public 
policy of the state of Arizona to keep all 
insurance information out of auto cases. 
The argument of the court then became 
essentially two-forked: the rule permits 
only the discovery of evidence or of that 
which will lead to evidence, and nothing 
about insurance can ever be evidence—at 
least in the usual case. In these circum- 
stances, the interrogatories were inadmis- 
sible. 
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Evidence of Disposition of Related Criminal 
Case in Subsequent Damage Suit 


WILuiAM A. Grirris, JR.* 
San Angelo, Texas 


S LEGISLATION imposing criminal 

penalties for driver errors or miscon- 
duct in the operation of motor vehicles 
becomes more detailed and comprehen- 
sive, more and more civil suits are con- 
cerned with the admissibility of evidence 
regarding the disposition of criminal 
cases arising out of the same transactions. 
Generally, the questions of admissibility 
involve: 


(a) Proof of acquittal of alleged traffic 
violation; 

(b) Proof of judgment of conviction 
upon plea of nolo contendere; 

(c) Proof of conviction upon plea of 
not guilty as evidence of the facts 
charged in the criminal case; 

(d) Proof of plea of guilty to traffic 
charge, including voluntary _for- 
feiture of bail or recognizance and 
defective or informal pleas of guilty. 


The matter of prior acquittal causes 
very little difficulty. The various juris- 
dictions seem to be in substantial agree- 
ment that proof of acquittal is not ad- 
missible.* The basis for the rule cannot be 
seriously questioned, since, as stated in 
Harper v. Blasi, (1944) 112 Colo. 518, 151 
P. 2d 760, a verdict of not guilty is nega- 
tive in nature and effect and means only 
that the defendant was not proven guilty 
beyond a reasonable doubt, whereas a jury 
in a civil case involving the same facts 
might be justified in finding guilt on the 
same testimony by a preponderance of the 
evidence. 

As to the second category, i.e., admis- 
sibility of judgment of conviction based 
upon a plea of nolo contendere, a similar 
unanimity in the various states, as well as 
in the federal courts, seems to exist. A 
representative opinion succinctly stating 
the basic rule concerning nolo contendere, 
is that of the Supreme Court of Oklahoma 
in Laughlin v. Lamar, 205 Okla. 372, 237 


*Of the firm of Upton, Upton, Baker & Griffis. 
18 A.L.R. 2d 1315, supplementing 31 A.L.R. 270. 


a 


P. 2d 1015, which involved a plea similar 
to that of nolo contendere on a charge of 
reckless driving, and the admissibility of 
a judgment of conviction, based thereon, 
in a subsequent civil action.’ 


Unanimity and harmony in the decisions 
comes to an abrupt end upon a considera- 
tion of the third category, that is, the ad- 
missibility of a judgment of conviction af- 
ter a plea of not guilty. It should be borne 
in mind that generally the judgment of 
conviction in a criminal case, after a plea 
of not guilty, is offered in the civil case 
for the purpose of establishing the truth 
of the facts necessarily involved in estab- 
lishing the particular criminal charge. An 
example of what the writer regards as a 
regrettable current trend was embraced 
in the Model.Code of Evidence of the 
American Law Institute, Rule 521, which 
provided that evidence of a_ subsisting 
judgment, adjudging a person guilty of a 
crime or misdemeanor, should be admis- 
sible as tending to prove the facts recited 
therein, and every fact necessary to sus- 
tain the judgment. Of course the model 
code went further than even the more 
liberal of the current decisions and, al- 
though sometimes cited as authority, after 
being published in 1942, was never actu- 
ally adopted in any state, principally be- 
cause of the feeling that it was an extreme 
departure from established and generally 
accepted rules of evidence in a number of 
respects. Successors to the Model Code of 
Evidence are the more recent Uniform 
Rules of Evidence, approved by the Com- 
missioners on Uniform State Laws in Au- 
gust of 1953, by the American Bar Asso- 
ciation, and by the American Law Insti- 
tute in 1954. The new Uniform Rules 
(Rule 63, Sub-Section 20) provide that 
evidence of the final judgment adjudging 
a person guilty of a felony shall be admis- 
sible to prove any fact essential to sustain 


718 A.L.R. 2d 1314. Federal Deposit Insurance 


Corp. v. Cloonan, Sup. Ct. of Kansas, (1948), 193 
P. 2d 656. 
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the judgment. The comment under this 
rule is revealing: 


“Analytically a judgment of convic- 
tion is hearsay and is for that reason 
rejected by the majority of courts when 
oltered to prove the defendant’s guilt 
in another action in which the issue of 
guilt is material. Where a person has 
had an opportunity to defend himself 
and has entered a plea of nolo conten- 
dere or a plea of guilty or has been 
found guilty beyond a reasonable doubt, 
the judgment entered on the plea or 
verdict would seem to have sufficient 
value to be worth consideration by a 
trier of fact, and necessarily includes a 
finding of all facts essential to sustain 
the judgment in the case in which ren- 
dered. Despite the logic of this theory 
there is widespread opposition to open- 
ing the door to let in evidence of con- 
victions particularly of traffic violations 
in actions which later develop over re- 
sponsibility for damages. In other words, 
trials and convictions in traffic courts 
and possibly in misdemeanor cases gen- 
erally, often do not have about them the 
tags of trustworthiness as they aften are 
the result of expediency or compromise. 
To let in evidence of conviction of a 
traffic violation to prove negligence and 
responsibility in a civil case would seem 
to be going too far and for that reason 
this rule limits the admissibility of judg- 
ments of conviction under the hearsay 
exception to convictions of a felony. In 
this respect the rule is much narrower 
than Rule 521 of the Model Code of 
Evidence.” (Uniform Rules of Evidence, 
National Conference of Commissioners 
on Uniform State Laws, Pages 206-207.) 


The current tendency toward admitting 
evidence of conviction seems generally to 
be subject to two basic qualifications, to- 
wit: 


(1) The evidence is persuasive but not 
conclusive; and 

(2) It is admitted when the convicted 
person is seeking to enforce some 
right arising out of the transaction 
for which he was convicted. 


The present trend toward admissibility, 
although still a minority viewpoint, is ap- 
parently recognized in a number of fed- 
eral cases and in the states of Alabama, 
Colorado, Georgia, Illinois, Kentucky, 
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Louisiana, Maryland, New Jersey, New 
York, Pennsylvania, South Carolina and 
Virginia.’ It is of course elementary that 
in no event will evidence of conviction be 
admitted where an appeal is pending.“ 

The majority rule as to inadmissibility 
of the convictions upon a plea of not guilty 
is exhaustively treated by citations and dis- 
cussion in 18 A.L.R. 2d 1290-97. The rea- 
soning supporting the majority rule is 
sensible and sound, as stated in the ex- 
planatory note: 


“Actions involving negligent opera- 
tion of automobiles are another field in 
which frequent attempts are made to 
introduce evidence of prior criminal 
convictions for the same acts. Because of 
the often perfunctory nature of the 
‘criminal’ proceedings in such cases, and 
because of the fact that such convictions 
are frequently uncontested, it appears 
that the Court should be especially re- 
luctant to admit such evidence in these 
proceedings. However, in a number of 
cases excluding such evidence, the courts 
have not made any such distinction, but 
have relied upon the traditional reason- 
ing as to variations in parties, proce- 
dures, etc.” 


It seems to the writer that the obvious 
reason for holding such proofs of convic- 
tion inadmissible should be the fact that 
the objects, issues and procedures in civil 
and criminal proceedings are entirely dif- 
ferent. As stated by the Court of Appeals 
of Maryland in General Exchange Ins. 
Corp. v. Sherby, (1933), 165 Md. 1, 165 A. 
809, which involved conviction for reckless 
driving (Parker, J.): 


“In a civil proceeding, the act com- 
plained of is the essential element but 
in a criminal prosecution it is the in- 
tent with which the act is done.* * * 
The charge before the Justice of the 
Peace in a criminal prosecution was 
there heard and determined upon the 
testimony then produced, and, although 
the accusation in the criminal trial in- 
volved to a certain extent the issue at 
bar in the civil action, the jury in the 
suit was functioning in a different pro- 
cedure wherein neither the witnesses, 


718 A.L.R. 2d 1299. 

‘Pendleton v. Norfolk & Western Railway Com- 
pany, et al., 82 W. Va. 270, 95 S.E. 941, 16 A.L.R 
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nor the testimony, nor the issues were 
necessarily the same; and where, al- 
though the defendant might neverthe- 
less be guilty of the crime of reckless 
driving at the time of the happening 
of the accident, there were possible de- 
fenses in bar to the right to recover, 
such as plaintiff's contributory negli- 
gence, or that the defendant’s wrongtul 
act was not the proximate cause of the 
injury.” 


Illustrative of the distinction adopted 
by some jurisdictions as to the question 
of motive having an important bearing 
upon admissibility is Roach v. Yonkers R. 
Co. (1934), 242 App. Div. 195, 271 N.Y.S. 
289, which was an action for personal in- 
juries received in a collision between a 
streetcar and a truck, wherein the court 
held that it was error to receive proof of 
the truck driver’s conviction of reckless 
driving as prima facie evidence of liability, 
Hagerty, Justice, stating: 


“As to defendant Marotta, it was er- 
ror to receive proof of his conviction of 
reckless driving as prima facie evidence 
of liability. Receipt of such proof is not 
justified under the doctrine of Morgan 
Munitions Supply Co. v. Studebaker 
Corp. of America, 226 N.Y. 94, 123 N.E. 
146 (citing other cases.) * * * The doc- 
trine of those cases rests upon the theory 
that one may not profit by his own 
wrongdoing, and may not maintain an 
action to which he must trace title 
through his own breach of the law, and 
permits proof of the conviction as prima 
facie evidence of the facts involved.” 


The last situation, that is, the admissi- 
bility of pleas of guilty and what might be 
loosely termed “quasi-pleas of guilty”, is 
probably the most vexatious category 
from the standpoint of the average defense 
lawyer. After he receives his file and starts 
reviewing it, about the first thing he no- 
tices is that his assured was charged with 
failure to yield the right of way. Crossing 
his fingers, after knocking on wood, he 
calls over to the justice or corporation 
court, and in a large percentage of the 
cases finds that, with a truly awesome dis- 
regard for future consequences, his assured, 
who may have had a good defense to the 
criminal charge, but did not want to spend 
the money to prove it, has pled guilty and 
paid a fine of $2 and costs. This in itself 
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is not failure to cooperate under the 
terms of the policy and, generally speak- 
ing, the fellow who did not want to spend 
any money defending against the traffic 
charge will not hesitate to spend some 
money for counsel to demand that the in- 
surance carrier, in a subsequent civil suit, 
accept the first offer that is made to set- 
tle within the policy limits or ever there- 
after rue the consequences. 

It is pretty well recognized in all juris- 
dictions that such a plea of guilty should 
be received in evidence as an admission on 
the part of the person charged.’ 


Fortunately, in most jurisdictions evi- 
dence of such a plea of guilty is not con- 
clusive in the subsequent civil action, but 
may be explained by the party concerned. 
The Court of Appeals of Kentucky held, 
in Race v. Chappell (1947), 304 Ky. 788, 
202 S.W.2d 626, that it was not error to 
permit the defendant to testify in a subse- 
quent civil action that the plea of guilty 
which he had entered in a previous crim- 
inal trial for speeding was entered only 
because, although he was innocent, he 
thought it was the best thing to do in 
the circumstances. The court held: 


“He (the defendant) says that he was 
excited, away from home, among strang- 
ers, and while he was entirely innocent 
he thought the best thing to do was to 
make the settlement suggested by thie 
County Judge (plea of guilty), which 
he did, paying that amount from the 
cash bond. * * * 

“Ordinarily, a judgment in a criminal 
transaction cannot be received in a civil 
action to establish the truth of the facts 
on which it was rendered, but where tlie 
defendant in the criminal case pleaded 
guilty, and the record showing such plea 
is offered in evidence in a civil action 
against him, growing out of the same 
offense, the judgment is admitted, not 
as a judgment establishing a fact, but 
as a declaration or admission against in- 
terest that the fact is so. However, the 
defendant may testify as to the circum- 
stances under which the plea was made 
and explain the reasons for such plea.” 


‘Fisher v. Leach (1949), Tex.Civ.App., 221 S.W. 


2d 384, Error Ref. NRE (plea of guilty to assault 
with motor vehicle offered in subsequent negli- 
gence action); Olk v. Marquardt (1931), 203 Wis. 
479, 234 N.W. 723 (plea of guilty to reckless driv- 
ing offered in subsequent negligence action); 18 
A.L.R.2d 1307-10. 
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In the California case of Odian v. Hab- 
ernicht, 33 Cal. App. 2d 201, 283 P.2d 756, 
(District Court of Appeals, Fourth Dis- 
trict), it was held proper to permit the 
defendant in a negligence action resulting 
from an intersection collision to explain 
his plea of guilty to a charge of failing to 
stop at an intersection and to further in- 
struct the jury that such a plea of guilty 
did not mean the defendant was liable in 
the civil suit. To the same effect is the 
recent (1956) case of Berlin v. Berens, et 
al., (S. Dakota), 80 N.W.2d 79, involving 
a plea of guilty to a criminal charge of 
reckless driving and speeding, the Su- 
preme Court of South Dakota (Rentto, 
Judge) holding: 


“Where a plea of guilty is admitted 
as substantive evidence in civil litiga- 
tion involving the same occurrence, it 
is not conclusive and may be explained. 
* * * It is received as an admission 
against interest.” 


It seems that under certain circum- 
stances a previous plea of guilty is inad- 
missible where the criminal charge is 
vague or general and it cannot be satis- 
factorily ascertained, from the judgment 
of conviction based upon a plea of guilty, 
exactly which offense defendant intended 
to be covered by his plea. The fairly early 
case of Zenuk v. Johnson, (1932) 114 
Conn. 383, 158 A. 910, was an automobile 
suit where the trial court was held to have 
properly excluded evidence of the defen- 
dant’s plea of guilty to an infraction of 
the statutory “rules of the road”. The Su- 
preme Court of Errors of Connecticut held 
that because of the general nature of the 
criminal information and the fact that at 
least ten specific rules of conduct were 
prescribed in the pertinent criminal sta- 
tute, the jury, in the later civil suit, cer- 
tainly could not determine what particu- 
lar rule of the road the defendant had 
pleaded guilty of violating, so that it 
could not be said to be an admission of 
any negligence involved in the subsequent 
action. 

A summary of the reasoning supporting 
the rule admitting convictions upon a 
plea of guilty as evidence in a subsequent 
civil suit is set out in the opinion of the 
San Antonio, Texas, Court of Civil Ap- 
peals in Fisher v. Leach, 221 S.W. 2d 384, 
writ refused NRE, as follows: 


“It appears that Cantu, the driver of 


the cab, pleaded guilty to the offense 
of aggravated assault with a motor ve- 
hicle, Article 1149, Vernon’s Ann. Pen. 
Code. The judgment disclosing a plea 
of guilty, the complaint and the infor- 
mation, were all introduced in evidence. 
The information charged that Cantu 
while operating a motor vehicle ‘wilfully 
and with negligence collided with a ve- 
hicle in and on which the said L. W. 
Leach was then and there riding’. Neg- 
ligence was an element of the offense 
charged. Guajardo v. State, 139 Tex. Cr. 
R. 201, 139 S.W.2d 85. We are of the 
opinion that the plea of guilty in the 
criminal case was admissible as an ad- 
mission.” 


Conceding the basic proposition that a 
plea of guilty is admissible in a subse- 
quent civil suit, although not conclusive, 
one of the rather troublesome problems is 
that of determining what is a plea of guilty, 
as well as the further and interrelated 
problem of admissibility as declarations or 
admissions of prejudicial action on the 
part of the party sought to be charged, 
which may fall short of a valid and legal 

lea. 

4 Article 518 of the Code of Criminal 
Procedure of Texas is probably represen- 
tative of similar statutes in most American 
jurisdictions, and it reads as follows: 


“A plea of guilty in a misdemeanor 
case may be made either by the Defen- 
dant or his counsel in open court. In 
such case, the Defendant or his counsel 
may waive a jury, and the punishment 
may be assessed by the Court, either 
upon or without evidence at the discre- 
tion of the Court.” 


The Texas Court of Appeals, in Ex 
Parte Super, 76 Tex. C. R. 415, 175 S.W. 
697, has held that only the defendant him- 
self or his duly authorized attorney can 
enter a guilty plea for the defendant. Un- 
der the statute above quoted the Attorney 
General of Texas has held that the de- 
fendant cannot authorize any police offi- 
cer to appear and enter a plea of guilty 
for him.* 

Ex Parte Grimes, an habeas corpus pro- 
ceeding, 81 Tex. Cr. R. 405, 195 S.W. 858, 
was a case involving a misdemeanor charge 
of drunkenness. The defendant wrote a 
letter to the county attorney and enclosed 


~ ‘Opinion of Attorney General, 1943, No. 0-5693. 





Page 484 


a $4 money order as payment on a fine. 
Thereafter, the county attorney, constru- 
ing the letter and the $4 as an instruction 
to plead the defendant guilty and apply 
the $4 on the fine, entered such a plea 
for Grimes. The court held: 


“We do not believe, that under the 
facts the Justice Court acquired any 
jurisdiction to render a judgment against 
the relator, and the judgment is conse- 
quently held void.” 


It is significant that in the Grimes case 
the judgment of conviction was attacked 
collaterally. In an habeas corpus proceed- 
ing or in a subsequent civil suit an objec- 
tion to the admissibility of a judgment 
of conviction upon a plea of guilty on the 
ground that it is void always constitutes 
a collateral attack, and of course the ex- 
tent to which the various jurisdictions per- 
mit such collateral attacks and the numer- 
ous variations relating thereto are far be- 
yond the scope of this article. 

A Texas case, which, in the view of the 
writer, is one of the most significant de- 
cisions on the requisites for admissibility 
of a plea of guilty in a subsequent civil 
suit, is Mooneyhan, et ux. v. Benedict 
(1955), Austin Civil Appeals, 284 S.W. 
2d 741, Error Refused, NRE, in which 
the appellate court affirmed the action 
of the trial court in refusing to admit in 
evidence a certified copy of the record of 
the corporation court showing that the 
appellee had therein, on the occasion in 
question, been charged with the offense of 
speeding, pled guilty thereto and had paid 
a fine therefor. Conceding the general rule 
that a lawful plea of guilty is admissible 
under most circumstances, the court held: 


“The trouble here, however, is that 
there was no legal plea of guilty. The 
evidence, heard in the absence of the 
jury, is undisputed that appellee mailed 
a check for his fine in the amount shown 
on his notice to the Corporation Court, 
and that he never appeared in such 
court either in person or by attorney 
as required by Article 518, Vernon’s Ann. 
Code of Criminal Procedure. 

“There being no valid plea of guilty 
the court did not err in excluding the 
proffered record nor in refusing to per- 
mit evidence regarding this prosecution 
to be heard by the jury.” 


It is important to note that on motion 
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for rehearing, the court indicated that the 
mere mailing of the check constituted an 
admission and might be admissible as such, 
regardless of the fact that a valid plea of 
guilty had not been entered. The court 
concluded that because the judgment of 
the trial court should be affirmed on 
other grounds, it was not necessary that 
the question of admissibility of the pay- 
ment alone be decided. 


The Mooneyhan case appears to have, 
in substance, overruled an earlier case of 
Pridemore vs. San Angelo Standard, East- 
land, Texas, Civil Appeals, 164 S.W. 2d 
859, Error Refused, WOM, although the 
court, in the Mooneyhan case, attempted 
to distinguish the reasoning in the two 
opinions. However, in Pridemore, it was 
held that evidence regarding the payment 
of fines in the sheriff’s office was admis- 
sible, even though it appeared that at the 
time the fines were paid the judgments 
assessing the fines had not been entered, 
the court holding that such judgments 
were not void. It is the writer’s feeling 
that the two cases can be reconciled only 
on the basis that the mere fact of payment 
alone may be proved as an admission, re- 
gardless of a legal plea of guilty. 


In accord with the theory that a plea 
of guilty may be admissible as a declara- 
tion or admission, although defective or 
based upon defective proceedings, is a 1940 
New Hampshire case of Weiss v. Wasser- 
man, 91 N.H. 164, 15 A. 2d 861, the Su- 
preme Court of New Hampshire (Allen, 
J.) holding that regardless of a defective 
or insufficient complaint, a plea of guilty 
based thereon was still properly introduced 
and considered as an admission. 


A variation of a plea of guilty or at- 
tempted plea is a situation where the de- 
fendant posts a bond in a traffic court, 
generally a small cash bond and forfeits 
it. In many jurisdictions such forfeitures 
are routine and are encouraged by traffic 
court officials as a means of disposing of 
traffic offenses where the defendant, for 
practical considerations or because of some 
conscientious scruple, does not want to 
enter a plea of guilty, and yet wants to 
avoid the expense of defending a criminal 
action. The matter of forfeiting a small 
cash bond frequently arises, and fortunate- 
ly so, after suit has been instituted and 
the file has been delivered to counsel for 
defense. Our first reaction in our office 
under such circum tances is to try to get 
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a postponement of the criminal proceed- 
ings until the civil case has been settled 
or tried. Many times this is impossible, 
particularly where we are confronted with 
an assured who wants to make an imme- 
diate disposition of his criminal case, pos- 
sibly by pleading guilty or forfeiting a 
small cash bond as the easiest way out. 
Under such circumstances, we unhesitat- 
ingly recommend forfeiture of the bond, 
and the reason for our recommendation is 
the opinion of the El Paso, Texas, Court 
of Civil Appeals in Sherwood v. Murray, 
(1950) 233 S.W. 2d 879. The Sherwood 
case was a suit based upon an intersec- 
tional collision, and the plaintiff attempt- 
ed to introduce evidence that the defen- 
dant had forfeited a bond which he had 
posted in the corporation court. The court 
said in part: 


“Evidence that Hoffman had forfeited 
a bond he had put up at the police sta- 
tion was inadmissible for any purpose. 
* * * Forfeiture of a bond in a police 
court may be due to many reasons other 
than the admission of the guilt of the 
accused, such as necessary absence from 
the city, urgency of business, or merely 
a desire to follow the line of least re- 
sistance. The statement by counsel that 
Hoffman had forfeited such bond with- 
out any explanation necessarily implied 
that he had failed to stop before en- 
tering the intersection, which was the 
crucial issue in the case.” 


It is submitted that the quotation from 
Sherwood, supra, is eminently practical 
and recognizes the motivation back of a 
large percentage of bond forfeitures. ‘ 

In accord with the Sherwood case 1s 
Cope v. Goble (1940) , 39 Cal. App. 2d 448, 
103 P. 2d 598, by the District Court of 
Appeal, Fourth District, which construed 
the California statute providing that no 
record of the conviction of any person for 
any violation of the vehicle code nor any 
testimony of, or concerning, or produced 
at the trial terminating in such conviction 
should be admissible as evidence in any 
court in any civil action. The court went 
on to hold, however, that it was error to 
admit, in a subsequent civil action, evi- 
dence that one of the defendants charged 


. with a violation of then existing provisions 


of the vehicle code had, without entering 
a plea, deposited and forfeited bail, the 
trial court having been “erroneously con- 
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vinced” that such forfeiture amounted to 
an admission against interest. 


It might not be inappropriate to sug- 
guest that if a decision to dispose of a 
traffic offense by forfeiture of a cash bond 
has been made, and this of course is pri- 
marily a decision for the assured and his 
personal counsel, he should avoid author- 
izing the forfeiture of bond by an incrim- 
inating letter, which in itself might create 
an admission where none existed before. 

A final consideration with which the 
defense lawyer must be concerned in deal- 
ing with the subject of pleas of guilty to 
traffic or related criminal offenses is the 
question as to who shall be bound by a 
plea of guilty. This question arises prin- 
cipally in situations where an employee- 
driver enters a plea of guilty and in a 
subsequent suit against the employee and 
employer as joint defendants, or against 
the employer alone, it is sought to bind 
the latter by the servant’s plea of guilty. 


Fisher v. Leach (San Antonio, ‘Texas, 
Civil Appeals) 221 S.W. 2d 384, Error Re- 
fused, NRE, supra, was a suit by a motor- 
cycle policeman against the owners of the 
taxicab company, arising out of an inter- 
section collision. The cab driver was not 
made a party to the suit, but his plea of 
guilty to a charge of aggravated assault 
with a motor vehicle was held properly 
admitted in evidence against the employ- 
ers. 

The Texas rule finds support in the 
California case of Langensand v. Obert, 
(1933), 129 Cal. App. 214, 18 P.2d 725, 
where a plea of guilty to a charge of reck- 
less driving by the driver of an automobile 
was admitted in evidence against the driv- 
er, and owner of the car, who was engaged 
in a joint enterprise with the driver and 
present in the car, though asleep at the 
time of the accident. However, the Dis- 
trict Court of Appeal (3rd District) ex- 
pressly noted that it was admitted without 
objection on the part of counsel. 

Substantial authority contrary to the 
Texas and California view is found in the 
Minnesota case of Mills v. Harstead, 
(1933), 189 Minn. 193, 248 N.W. 705, 
where a plea of guilty by the servant to a 
charge of driving while intoxicated was 
held to have been improperly admitted 
in a subsequent civil action where the 
driver was not a party, although the court 
affirmed the decision of the trial court on 
other grounds. In accord with the Minne- 
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sota viewpoint is the Tennessee case of 
Inter-City Trucking Company v. Mason & 
Dixon Lines, Inc. (Court of Appeals of 
Tennessee, Eastern section, 1954) 276 S.W. 
2d 488, the court holding: 


“While there are decisions to the con- 
trary, we think that a former plea of 
guilty in a criminal case is not admis- 
sible in evidence in a civil case where 
the pleader is not a party defendant to 
the civil case.” 


Basing its decision upon the theory that 
a plea of guilty by the servant was not a 
part of the res gestae, the New York court 
held, in Glasier v. Troanovitch, (1942), 
264 App. Div. 940, 36 N.Y.S. 2d 281, that 
admission of a plea of guilty by the driver 
of the plaintiff's truck, when such driver 
was not a party to the negligence action, 
was error. 

The Supreme Court of Alabama held 
in General Refrigeration Sales Company v. 
Taylor, (1934) 229 Ala. 479, 158 So. 314, 
that declarations by the defendant’s agents 
subsequent to the occurrence of the acci- 
dent sued upon were not admissible against 
the defendant and this was also true in 
connection with attempted proof of the 
agent’s plea of guilty to a charge of reck- 
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less driving based upon the accident out 
of which the suit arose. 

More recent cases involving the admis- 
sibility of the employee’s plea of guilty 
as against the employer have been collect- 
ed and are summarized in A.L.R., Second 
Series, Supplement Service (Volumes 1- 
50), p. 1169. 

If defense counsel is fortunate enough 
to have any control over the disposition 
of a pertinent criminal case which may 
well set the pattern for the outcome of a 
subsequent civil suit, it is submitted that 
the following procedure should be con- 
sidered: 

(1) The criminal case should be post- 
poned, if possible, until the civil litiga- 
tion has been concluded. 

(2) Since postponement is frequently im- 
practical or impossible, a plea of not guilty 
should be entered, since in most jurisdic- 
tions a judgment of conviction will not be 
admissible, although there seems to be a 
growing tendency contrary to the majority 
rule. 

(3) If the assured will not enter a plea 
of not guilty for reasons of his own, then 
in jurisdictions where bond forfeiture is 
a means of disposing of traffic offenses, 
such a procedure should be followed, rath- 
er than a plea of guilty in open court. 


The ‘“‘Unattended Vehicle” Exclusion Clause 
of Inland Marine Policies* 


J. Wooprow Norve..** 
Memphis, Tennessee 


N THE field of inland marine insur- 

ance, the claimsmen are often called 
upon to determine questions of coverage 
where the policy contains an exclusion 
clause like or similar to the following: 


“This policy insures against all risks 
of loss or damage to the above describ- 


ed property arising from any cause 


whatsoever except: .. .« 


“(1) Loss or damage to property in- 
sured hereunder while in or upon any 


*This paper is a project of the Fire and In- 
land Marine Insurance Committee. 
**Member of the firm of Nelson, 
Floyd. 
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automobile, motorcycle or any other 
vehicle unless, at the time the loss oc- 
curs, there is actually in or upon such 
vehicle, the Assured, or a permanent 
employee of the Assured, or a person 
whose sole duty it is to attend the ve- 
hicle. This exclusion shall not apply to 
property in the custody of a carrier 
mentioned in Section 2 hereof, or in the 
custody of the Post Office Department 


as first class registered mail.” (Empha- 
sis supplied) . 
Although numerous claims involving 


loss of jewelry and other personal prop- 
erty are presented to the claim depart- 
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ments each year involving the above ex- 
clusion clause, very few of the cases seem 
to ever get into the reports of the appel- 
late courts. In fact, less than a dozen 
have been found reported in the last 
twenty-five years. The following cases ap- 
pear to be the leading authorities on the 
subject and they show a variety of fact 
situations. Also they show that the courts 
with general uniformity have given ef- 
fect to the above exclusion. 


Of interest to the industry and insur- 
ance counsel is the very recent case, Cen- 
tennial Insurance Company v. Schneider, 
247 F. 2d 491, (9 Cir., Calif., 1957). It 
involved a theft of jewelry, and the policy 
contained the above quoted exclusion 
clause. Two large, heavy cases of jewelry 
were apparently stolen from the locked 
trunk of the automobile used by the in- 
sured’s salesman. The salesman testified 
that the loss occurred between 10:00 A.M. 
and 4:00 P.M., during which time he was 
either in the automobile or nearby, where 
he could and did constantly keep watch 
over the vehicle; that the auto trunk was 
securely locked all the time, and that he 
did not go to lunch or even to the rest- 
room during that six or seven hours; but 
he did not see anyone about the car. 


It was the insured’s theory that a thief 
had obtained a key to the trunk and took 
the jewelry while the salesman’s car was 
parked with him sitting in his car, or 
while driving very slowly in congested 
traffic. On the other hand, it was the in- 
surer’s contention that the salesman had 
obviously left the vehicle unattended for 
at least a few minutes. There was evi- 
dence to support both views. 


The court concluded that the insurer’s 
contention was more reasonable and held 
that no recovery could be allowed to the 
insured because of the policy exclusion 
and, in the court’s opinion, the insured 
had failed to sufficiently prove that the 
jewelry was stolen at a time when the 
insured’s salesman was actually in or upon 
the vehicle. 


This decision is in accord with the pre- 
vailing rule, and it is interesting to note 
in most of the cases that the exclusion 
above noted is generally strictly construed 
by the courts in favor of the insurance 
company when there is no ambiguity or 
conflicting clause contained in the policy. 

Now let us go back and examine the 
earlier leading cases from 1931 on to the 
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above recent reported case involving this 
question. 

William Kinscherf Co. v. St. Paul Fire 
& Marine Insurance Co., 234 A.D. 385, 
254 N.Y.S. 382 (N.Y., 1931) was a suit 
on a jewelers block policy where the in- 
sured’s salesman left merchandise inside 
his locked automobile parked at the curb 
and went off to lunch with a customer. 
When he returned the automobile had 
been broken into and the jewelry stolen. 
The policy exclusion clause did not re- 
quire that an attendant be “in or upon” 
the vehicle. It merely stated “unless such 
vehicle is attended.” In holding that the 
insurer was not liable for the loss, the 
court said: 


“Such language can only be inter- 
preted to mean that if the permanent 
employee of the plaintiff is not actually 
within or upon the automobile, or so 
near thereto as to be able to observe a 
theft of the contents, he shall not be 
deemed to be in attendance at the time 
the loss occurs. 


“The only alternative, under the 
terms of the policy, in the event that 
the permanent employee is not in at- 
tendance, is that there shall be present 
‘a person whose sole duty is to attend 
the conveyance and who at such time 
shall remain in or upon the convey- 
ance.’” (254 N.Y.S. at pages 383, 384) 


Next came the case of Princess Ring 
Company v. Home Insurance Co., 52 R.1. 
481, 161 Atl. 292, (R.I., 1932). Here the 
insured jewelry salesman parked his auto- 
mobile at the curb and engaged an ac- 
quaintance standing nearby to guard the 
vehicle in which the jewelry was left while 
the salesman intended to visit his brother. 
When the salesman had gotten only forty 
feet away from the car the “watchman” 
called out in alarm, and insured’s sales- 
man turned and ran back to the car into 
which a strange man had entered from 
the other side while the “watchman” had 
been actually leaning against the vehicle. 
Just as the salesman reached the driver’s 
side of the car and got his hand on the 
wheel, the thief pushed him away and 
drove off, stealing the vehicle and _ its 
contents, which were never recovered. 

The policy sued on excluded: .. . 


“Loss or damage to property insured 
hereunder whilst in or upon any auto- 
mobile unless such conveyance 
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is attended at the time the loss occurs 
by a permanent employee of the as- 
sured, or by a person whose sole duty 
is to attend the conveyance, and who at 
such time shall remain in or upon the 
conveyance.” 


In holding that the insurer was not 
liable by reason of the exclusion, the 
court stated: 


“The phrase ‘shall remain in or upon 
the conveyance’ fixed the place where 
the person attending the automobile 
was required to be when the property 
insured was ‘in or upon any auto- 
mobile.’ The same phrase is used both 
in reference to the property insured and 
the person attending the automobile. 
Both must be ‘in or upon’ the auto- 
mobile. ‘Opportunity makes the thief.’ 
If Mr. Marks had been in the auto- 
mobile, probably the thief would not 
have entered. There is no evidence that 
the thief then knew the jewelry was in 
the automobile. 


“We are of the opinion that the evi- 
dence proves that plaintiff's loss was 
not covered by the insurance policy, 
because plaintiff failed to comply with 
the requirements contained in the ex- 
ception above quoted.” (161 Atl. at 
page 293). 


In Primo Outfitting Co. v. Glens Falls 
Insurance Co., 269 App. Div. 902, 56 
N.Y.S. 2d 449, (N.Y., 1945), the policy 
contained the clause that: 


“The automobile . . . shall not be 
deemed attended when the person em- 
ployed as the attendant is not imme- 
diately adjacent to the automobile. . .” 


and so the court held that where the 
vehicle had been left parked in a public 
garage and the insured goods were stolen 
out of the locked trunk, the loss was not 
recoverable. The court added that the in- 
sured had also breached the warranty that 
all doors of the vehicle would be locked 
when left unattended, even though the 
goods were actually stolen from the trunk 
which was in fact locked. 


Greenberg v. Rhode Island Insurance 
Co., 188 Misc. 23, 66 N.Y.S. 2d 457, (N.Y., 
1946), involved a commercial traveler’s 
policy on which the insured sought re- 
covery for loss of jewelry by theft from 
a locked automobile on the street while 
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the insured’s salesman was elsewhere hav- 
ing lunch. A stranger had been employed 
to stand by and watch the vehicle, but 
when the insured’s salesman returned and 
found the automobile had been broken 
into and the jewelry stolen, the “watch- 
man” stranger could not account for the 
theft as he had sat in a nearby automo- 
bile and had kept the insured’s vehicle 
constantly in view and had seen no one 
about insured’s vehicle. 

The policy excluded: 


“Loss or damage by theft and/or at- 
tempted theft from any unattended 
automobile or motor vehicle unless at 
the time the loss occurs there is actually 
in or upon such vehicle the assured or 
a permanent employee of the assured, 
or a person whose sole duty it is to 
guard the property; this exclusion shall 
not apply to property in custody of a 
common carrier.” 


In holding that the insurer was not liable 
by reason of the exclusion, the court said: 


“The case of William Kinscherf Co. v. 
St. Paul Fire & Marine Insurance Co., 
cited by counsel for the respective par- 
ties, contained the exception which was 
not couched in language like that in 
Exclusion Clause D. There was no re- 
quirement, as here, that at the time of 
the loss the assured or his permanent 
employee or the person whose sole duty 
is to guard the property shall be actu- 
ally in or upon the vehicle. ‘Actually’ 
means that which exists in fact or real- 
ity, in contrast to that which is con- 
structive, theoretic or speculative. 


“We must give due recognition to 
the use of the word ‘actually’ and must 
conclude it was inserted and intended 
for a definite purpose . . . to indicate 
the intention that presence in reality 
. . + presence in fact . . . was required, 
and not a constructive or theoretical 
one. If we do not adopt that view, then 
care and accuracy in the use of words 
is a meaningless effort.” (66 N.Y.S. 2d 
at page 458). 


In Dreiblatt v. Taylor, 188 Misc. 199, 
67 N.Y.S. 2d 378, (N.Y., 1947), the in- 
sured’s automobile parked on the street 
was being watched by the “attendant” 
through the front window of an apart- 
ment on the first floor of a nearby apart- 
ment house, during which time the loss 
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occurred. The policy excluded losses from 
road vehicles which were left ‘unattend- 
ed”. Even though the policy did not re- 
quire that the attendant be “in or upon” 
the vehicle, the court still held that the 
insured could not recover, saying that: 


“Under the circumstances disclosed 
by the record here, the evidence that 
plainulf’s automobile was watched from 
the front window of an apartment on 
the first floor of an apartment house 
before which it was parked, does not 
show attendance of the vehicle within 
the intent of the policy excluding loss 
of the property insured herein from 
road vehicles of every description when 
such vehicles are left unattended. The 
attendant, assuming the watcher to be 
such, was not shown to be actually 
within or upon the vehicle, or so near 
thereto as to observe theft of the con- 
tents. The term ‘unattended’ has a con- 
notation of lack of due diligence or 
protection which would exclude cov- 
erage.” (67 N.Y.S. 2d at page 379). 


In the latter case it will be noted that 
the exclusion pertained only to “unat- 
tended” vehicles, the same as in the Kin- 
scherf case, supra, but the court applied 
the rule of the Greenberg case as if the 
exclusion had stated “actually in or upon” 
such vehicle. Apparently the court reason- 
ed that the vehicle was “unattended” if 
the attendant was not near enough to the 
vehicle to observe a theft and afford some 
protection to the insured goods. 

This term “attend” or “attendance” 
should not be confused with “in the 
presence of” as used in certain burglary 
policies, as shown in London v. Mary- 
land Casualty Co., 210 Minn. 581, 299 
N. W. 193, where an employee of the in- 
sured parked his truck loaded with furs 
and went into a tavern, from which he 
could see and observe the back of his 
truck while drinking a beer, but in a 
few minutes noticed that the truck was 
gone and he ran to the door and saw the 
rear of the truck going around the cor- 
ner. The court there held that the loss 
was committed “in his presence,” and re- 
covery was allowed. 

The next case in point of time con- 
cerns a breach of warranty in the policy 
rather than an exclusion, but it is closely 
related to these cases and is interesting in 
that it deals with what constitutes “at- 
tended” or “unattended vehicle.” In Fi- 
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delity-Phenix Fire Insurance Co. of N. Y. 
v. Pilot Freight Carriers, Inc., 193 F. 2d 
812, (4 Cir., N. C., 1951), the driver of 
insured’s truck loaded with valuable mer- 
chandise, parked and left the truck a few 
minutes to get a cup of coffee and when 
he returned and started to enter the truck 
he saw a man in the cab with a pistol 
who ordered him in and forced him to 
drive the vehicle around the block, where 
he was ordered to stop and then was 
forced into a waiting car. The truck was 
driven off by the robbers and the con- 
tents stolen. The insured contended that 
even though the driver had left the ve- 
hicle unattended for a brief period du- 
ring which the insurance coverage be- 
came inoperative, the policy was revived 
when the driver returned and resumed 
attendance, and since it happened before 
the theft was completed, the loss occurred 
while the insured’s driver was in attend- 
ance. However, the court found otherwise 
and that the insurer was not liable. The 
court said something more was required 
than mere physical presence of the driver 
and that he must be in a position free 
to perform his duty; that one wholly de- 
prived of liberty of action cannot be said 
to be in attendance, within the meaning 
of the policy. The court went on to say 
that a directed verdict should have been 
rendered for the insurance company since 
it was proved that the driver was de- 
prived of all freedom of act>sn the mo- 
ment he returned to the truck because 
the armed bandit had already taken over 
control of the vehicle; that the policy was 
suspended while the driver was absent 
and there could be no revival of the poli- 
cy since something had happened in the 
meantime to increase the risk of loss. The 
property had passed out of control of the 
driver while he was absent and the ve- 
hicle left unattended, and therefore the 
loss had occurred while the policy was 
suspended. 


The next case, in point of time, dealing 
with our primary topic is Ruvelson v. St. 
Paul Fire & Marine Insurance Co., 50 
N.W. 2d 629, (Supreme Ct., Minn., 1951), 
in which the Supreme Court of Minne- 
sota reviewed the authorities dealing with 
the subject, exclusion clause, and held 
that where the insured’s jewelry salesman 
left the insured property locked in his 
automobile unattended for only two to 
four minutes due to sudden illness to go 
into a hotel restroom, and during which 
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time a thief broke a window and stole 
the jewelry, the insured could not recover 
by reason of the exclusion, which was in 
the same words as quoted in the Cen- 
tennial case, supra. The insured contend- 
ed that its jewelry salesman was “upon” 
the car when the jewelry was stolen; that 
the words “upon” had a broader meaning 
and should be construed to be the sub- 
stantial equivalent of “in proximity to,” 
“in the neighborhood of,” “in the pres- 
ence of,” or “in charge of”; that it would 
lead to an unreasonable result to construe 
the policy as requiring actual presence in 
or upon the vehicle at all times. However, 
the court rejected the insured’s conten- 
tions and entered judgment for the in- 
surer. 


In the next case, Seelig v. St. Paul Fire 
& Marine Insurance Co., 109 F.Supp. 277, 
(N.Y., 1953), the insured property was 
left in an automobile stored in a hotel 
garage, in the general custody of the ga- 
rage keeper. The same above-quoted ex- 
clusion clause was contained in the policy 
and the court held that the insurer was 
not liable for the loss of the jewelry 
stolen out of the car while in the hotel 
garage. 

One of the latest cases is Steinzeig v. 
Mechanics & Traders Insurance Co., 297 
S.W. 2d 778, (Missouri, 1957), in which 
the same exclusion clause was contained 
in the policy and there was no question 
of attendance in or upon the vehicle. ‘The 
jewelry salesman had simply locked and 
parked the car on the street near his 
home and during the night a thief broke 
in and stole the jewelry. The court held 
that there could be no recovery. The 
case was concerned mainly with some am- 
biguity in the policy as to which endorse- 
ments were or were not included in the 
policy. If there happens to be ambiguity 
and inconsistent or conflicting clauses in 
the policy, the courts usually construe the 
policy against the insurer and in favor 
of the insured, sometimes to an extreme 
degree. 

In Schneider v. New Amsterdam, 22 
N. J. S. 238, 92 A. 2d 66, (New Jersey, 
1952), involving a residence theft policy, 
the insured had lost her luggage during 
a plane trip on a commercial airplane 
between Newark and Miami, and made 
claim against her insurer. The policy pro- 
vided that: 


“This coverage does not apply to... 
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(c) Property while unattended in or 
upon any automobile, motorcycle or 
trailer, other than a public conveyance; 
(d) Loss of property while in charge 
of . . . any carrier for hire.” 


By some process of reasoning and by 
employing the “ambiguity” rule, the court 
concluded that the commercial airline 
plane was a “public conveyance” rather 
than “any carrier for hire,” and entered 
judgment in favor of the insured on the 
ground that: 


“If a policy contains possible incon- 
sistent or conflicting provisions, the 
courts will give effect to the provision 
which will give the greater benefit to 
the insured... . 


“If the defendant intended to exclude 
a public conveyance as well as a car- 
rier for hire, it could have done so by 
simple and express language.” (92 A. 
2d at page 69). 


It will be noted that in the last men- 
tioned case the policy is slightly different 
and the exclusion clause not the same as 
those in the majority of the foregoing 
cases. It appears that the court in this 
case would have given just as must force 
and effect to the exclusion clause under 
consideration as would the majority of 
courts had it not come to the conclusion 
that there was an ambiguity and incon- 
sistency in the exclusion clauses. 


Conclusion 


Thus, in view of the courts’ strict in- 
terpretation and enforcement of the clause 
“actually in or upon” the vehicle at the 
time the loss occurs, or in some cases at 
the time the thief or robber takes over 
control of the insured property, it seems 
safe to say that the insured’s efforts to 
recover will be futile unless he is physi- 
cally present in or upon the vehicle and 
it will be useless for him to prove that 
his agent or watchman was in close prox- 
imity to the vehicle or that he had some- 
one somewhere nearby watching or “keep- 
ing an eye on” the vehicle containing the 
insured property. Naturally, however, the 
exact words used in the exclusion clause 
are very important, and the above cases 
should be confined in their interpretation 
to the particular clause under scrutiny, in 
which the words “actual” or “actually” 
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seem to be the key, that is, “actually in 
or upon” the vehicle. 


In summary, the exclusion has been up- 
held and given effect in the following 
situations, to wit: 


(1) Where the insured’s salesman claim- 
ed he was in or about or had ve- 
hicle constantly in view all day 
but did not see or hear the thief 
steal the goods. (Centennial case) 

(2) Where salesman left goods in lock- 
ed car parked at curb and went off 
to lunch with a customer. (Kins- 
cherf case) . 

(3) Where goods were left in car park- 
ed in attended public garage. (Pri- 
mo case and Seelig case) . 

(4) Where insured’s salesman had ac- 
quaintance standing by and lean- 
ing against vehicle while thief got 
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in from other side and stole car and 
contents. (Princess Ring case). 

(5) Where insured employed a stranger 
who allegedly watched the car con- 
taining insured property while seat- 
ed in rear of another vehicle near- 
by, but did not see thief. (Green- 
berg case). 

(6) Where insured’s car was allegedly 
“watched” from a first floor win- 
dow of adjacent apartment house. 
(Dreiblatt case) . 

(7) Where salesman became ill and left 
car locked but unattended for only 
four minutes while he went to a 
restroom across the street. (Ruvel- 
son Case). 

(8) Mere physical “presence” was not 
sufficient, and the “attendant” must 
be free to perform his duty and 
protect the goods. (Pilot Freight 
Co. case). 


The Agent’s Authority to Reinstate After 
Cancellation* 


RicHarp L. WILLIAMs** 
Richmond, Virginia 


HE PRACTICE of agents to use the 
cancellation clause to collect pre- 
miums is an everyday occurrence. Usually 
there is no problem, the premium is paid 
and the agent changes his office records 
and the policy is reinstated. The general 
insurance agent, representing numerous 
companies, normally sends out his own 
cancellation notices. At times he may ask 
the company to send the notices out or 
the company may instruct him to do so. 
In a recent case, Aster Williams, et al., 
v. Republic Insurance Co., 141 N.Y.S. 870 
(1955), the New York Court of Appeals 
held that after the insurer had cancelled 
a fire insurance policy prior to the loss 
and the local agent of the company told 
the insured “to forget the cancellation”, 
the insured must prove that the agent 
had authority to countermand the can- 
cellation. 
In the case of fire insurance, the courts 


*Paper prepared for the Fire and Inland Marine 
Insurance Committee. j ; 

**Of the firm of Bremner, Parker, Neal, Harris 
& Williams. 


have tended to follow a liberal rather 
than a strict construction of the agents’ 
powers and have allowed them much lee- 
way in making collateral agreements and 
in waiving the terms of the policy. The 
principles governing cancellation and _ re- 
instatement are quite different where life 
insurance policies and other forms of 
property insurance are involved. This 
article is limited specifically to cancella- 
tion and reinstatement under Standard 
New York Fire Insurance Policy. The 
typical clause allowing cancellation by 
the insurer is as follows: 


“* * * This policy may be cancelled 
at any time by this Company by giving 
to the insured a five days’ written no- 
tice of cancellation with or without ten- 
der of the excess of paid premium above 
the pro rata premium for the expired 
time, which excess, if not tendered, 
shall be refunded on demand. Notice of 
cancellation shall state, that said excess 
premium (if not tendered) will be re- 
funded on demand.” 
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Actual and Implied Authority 
of Agents 


Whether an agent can countermand the 
company’s orders is largely dependent 
upon the scope of his authority. The 
agent’s actual authority is to be found 
in the agency contract and from his li- 
cense issued by the state regulatory offi- 
cials. It may be express or arise by impli- 
cation. The courts generally classify agents 
as brokers or as general and special agents. 


Brokers 


The authorities generally hold that 
brokers lack actual authority to bind the 
insurer by countermanding its orders when 
the broker’s function is merely to collect 
premiums and not to accept risks for the 
company. In the case of Hartford Fire 
Ins. Co. v. Reynolds, 36 Mich. 502 (1887), 
the court said: 


“To revive a cancelled policy already 
rejected by the company, would require 
evidence of authority in the agent to 
rescind or recall the action of his prin- 
cipal, which could not be presumed, 
and would also require clear proof of 
an understanding that the specific act 
was intended to be done.” 


General Agents 

General policy writing insurance agen- 
cies, acting as agents for many companies, 
usually have authority to do any of the 
acts which their principals might do. They 
can collect premiums, issue policies, coun- 
tersign, and cancel policies or request the 
home offices to cancel. As an incident of 
these express powers, general agents have 
been held to have numerous implied pow- 
ers. In a leading Missouri case, Edwards 
v. Sun Insurance Co., 73 S.W. 886 (1903), 
the company had directed the agent to 
cancel the policy. The agent entered into 
an agreement with the bank which was 
holding the policy as collateral security 
that the policy should not be cancelled 
until other insurance was_ substituted 
therefor. The agreement was held to be 
within the scope of the agent’s authority. 

Indorsement by the agent after can- 
cellation without an assignment has been 
held to be within the agent’s authority, 
Sun Ins. Limited v. Gonce, 224 F.2d 249 
(1955). 

In a recent Louisiana case, Carlisle v. 
American Auto. Ins. Co., 86 So. 2d 683 
(1956), involving a fire insurance policy 
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on trucks, the agent asked the insurance 
company to cancel because the insured 
had not paid any sum on open account 
with the agent. After the cancellation by 
the company, the agent wrote to the 
chattel mortgagee who was holding the 
policy. The letter said that the coverage 
was being continued until the matter was 
straightened out between the insured and 
the insurer. The court held that the let- 
ter to the mortgagee operated as an agree- 
ment to extend or reinstate the policy 
since a general agent having the power 
to request and demand a cancellation had 
the power to nullify and recall the can- 
cellation as well. 

In Austin v. Sayles, 157 S.W. 272 (1913), 
the insurer was bound by redelivery of a 
cancelled policy by an agent authorized 
to issue and deliver policies. The Texas 
court said that instructions which were 
calculated to induce the jury to believe 
that the company must have expressly 
authorized its agent to redeliver the can- 
celled policy before it would be bound 
thereby was misleading and properly re- 
fused. Unless the policies were procured 
by fraud, the agent’s act would bind the 
company. 


Special Agents 


The ability of the special agent, who 
has authority to do certain designated 
acts to bind his principal, is often dif- 
ficult to determine solely on the basis of 
the agent’s actual or implied authority. 
He is an agent with limited authority 
and if he attempts to countermand his 
principal’s orders he is usually exceeding 
his authority. In the case of Col. Assur- 
ance Co. v. National Fire Ins. Co., 110 
Ill. App. 471 (1949), a special agent who 
had cancelled a policy at the direction 
of the company had no implied authority 
to revive it. Ordinarily, to bind the com- 
pany, the agent must be “clothed” with 
express or implied authority to do a par- 
ticular act. 


Apparent Authority 


The company may also be bound by 
acts within the scope of the agent’s ap- 
parent authority. 

“Implied authority’ is ‘actual author- 
ity’ circumstantially proved, while ‘ap- 
parent authority’ is not ‘actual authority’ 
but is such as the principal holds the 
agent out as possessing,” Fillgraf v. First 
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Nat. Ins. 256 N.W. 421 
(1934) . 

In practically all of the cases involving 
general insurance agents there is suffi- 
cient proof of the agent’s apparent au- 
thority to reinstate the policy. In the 
Fillgraf case, supra, the insurer sent blank 
fire policies and the policy register and 
certificate from the state insurance com- 
missioner to a general or recording agent. 
This agent had authority to issue policies 
and collect premiums thereon, and after 
the company had cancelled the insured’s 
policy they referred him to this agent. 
The court held that the agent had ap- 
parent authority to represent to the in- 
sured that his fire insurance policy which 
had been cancelled for three months was 
extended three months after the date of 
expiration contained in the policy and 
therefore the insurer was liable for the 
loss during the extended period. 

In Aetna v. Maguire, 51 Ill. at p. 343 
(1869), the court ably defined apparent 
authority as follows: 


Co. of America, 


“Where an insurance company has 
appointed an agent known and recog: 
nized as such, and he by his acts, known 
and acquiesced in by them, induces the 
public to believe he is vested with all 
the power and authority necessary for 
him to do the act, and nothing to the 
contrary is shown or pretended at the 
time of doing the act, the company is 
liable for such of his acts as appear 
upon their face to be usual and proper, 
in and about the business in which the 
agent is engaged. And where a_ loss 
happens, the company should not be 
permitted to say, in any case, their 
agent acted beyond the scope of his 
authority, unless it shall be made to 
appear the insured was informed of 
and knew the precise extent of the 
authority conferred.” 


In the Aetna case, the local agent who 
had issued the policy was instructed to 
cancel it. Before the insured received the 
cancellation notice, the local agent told 
the insured to disregard the cancellation 
and he would carry the risk. The insured 
told the agent to transfer his policy to 
another company but the agent did not 
comply with this. However, this case must 
be distinguished since the cancellation 
clause involved required the simultaneous 
return of the excess premium with the 
cancellation and this had not been done. 
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Though the local agent had accepted the 
risk outside of his territorial limits, the 
court, nevertheless, held that the insurer 
was liable. 


Even where a mere soliciting agent 
was involved the Texas court has held 
that the agent had apparent authority to 
bind the insurer. In Texas Hardware Mut. 
Fire Ins. Co. v. Flewellen, 68 S.W. 2d 
521 (1934), the company had cancelled 
and nine months later they sent their 
agent, whose express authority was lim- 
ited to soliciting and forwarding applica- 
tions to the company, to see the former 
insured. The agent agreed to reinstate 
his policy and the court held that he had 
apparent authority to make an oral con- 
tract binding the insurer to reinstate the 
cancelled policy of the insured, who did 
not know of the limitations of the agent’s 
authority. The company’s initial willing- 
ness to re-approach the insured seemed 
to be an important factor in this case. 

In one of the leading cases in this field, 
Hastalis v. Firemen’s Ins. Co. of Newark, 
N. J., 185 S.E. 419 (1936), the West Vir- 
ginia court held that though the agent 
had accepted the premiums it did not re- 
vive the policy. The court relied on the 
cases of Hartford Fire Ins. Co. v. Rey- 
nolds, supra, which involved a_ broker; 
and Col. Assurance Co. v. Nat. Ins. Co., 
supra, involving a question of implied 
authority only. The Hastalis case itself 
does not consider the question of appar- 
ent authority at all but seems to rely on 
the insured’s failure to prove an estoppel, 
although they never designate this as the 
theory of the case. 


“Authority of a special agent to re- 

vive a cancelled policy already rejected 
by the company cannot be presumed. 
(at P. 420) 
“In the absence of evidence that the 
insurance agent in accepting premiums 
on fire insurance policy led insured to 
believe that it was undertaking to re- 
vive the policy which had been can- 
celled and that the agent had authority 
to so revive the policy, the agent’s ac- 
ceptance of such premiums after can- 
cellation was held not to have revived 
the policy.” (at P. 419) 


‘The court in the Hastalis case never de- 
fined the agent’s actual authority but 
merely alluded to the idea that he was 
a local agent, which would mean that 
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he might be a general agent or a special 
agent. The only reference that it made to 
any type of agency relationship was when 
it noted that the cancellation notice had 
been sent out at the direction of the in- 
surer’s state agent. 

Although it is possible to distinguish 
the Fillgraf case trom the Hastalis case 
it is difficult to reconcile their use of 
opposing theories. The Hastalis case re- 
quired a showing of the agent’s actual or 
implied authority and disregarded the ap- 
plication of the theory of apparent au- 
thority completely. The Fillgraf case re- 
quired a showing of the agent’s apparent 
authority and further held that a stranger 
dealing with an agent must ascertain the 
existence and character of the agency, not 
by what the alleged agent may say or do 
but by what the principal has done, and 
when this has been ascertained, the 
stranger has a right to rely thereon. 


Proof of Authority 


The burden is always on the insured 
to prove the agent’s authority. If the 
agent’s acts are within the scope of his 
authority, the insured need only prove 
the agency contract or show the statutory 
provisions with define his powers. Where 
the implied authority of the agent to do 
certain acts is shown by the evidence, it 
is unnecessary to show an express agree- 
ment between the company and the agent, 
or in the policy itself. 

Once the agent has gone beyond the 
scope of his authority, however, there is 
no unanimity of opinion as to what will 
constitute proof of authority. The ques- 
tion of proof of authority necessarily gets 
involved in the substantive field of ap- 
parent authority and in what is necessary 
to prove reliance in estoppel. 

The general rule of evidence is that 
proof of an agent’s authority cannot be 
shown by his own statements. If the agent 
says that the policy is to remain in ef- 
fect, the insured will rarely question the 
agent as to his authority to make these 
statements. However, a Texas court held 
that while declarations and _representa- 
tions of the agent alone are insufficient 
to establish the scope of his authority, 
in a situation where the insurer had by its 
own confirmation and ratification of simi- 
lar acts by its agent at least impliedly, 
albeit inadvertently, mislead an insured 
to his prejudice in his reliance upon that 
same agent’s repeated assertions of his 
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continuing authority, the insurer was li- 
able. The insured’s policy had been can- 
celled and then reinstated and when it 
was cancelled for the second time the 
company was bound since the agent had 
apparent authority to revoke the second 
cancellation notice, notwithstanding that 
the agent’s agency had been terminated, 
the insured not being notified of the 
termination or lack of authority there- 
after, Western Millers Mut. Ins. Co. v. 
Williams, 231 F.2d 425 (5 Cir., 1956). 

The Hastalis case requires the insured 
to show by clear and convincing evidence 
that the agent affirmatively represented 
to or led the insured to believe that the 
agent was putting the original policy back 
into effect and “that then and there” the 
agent had authority so to do. What point 
would there be in this requirement if 
the agent’s statements cannot prove his 
authority? The agent’s declarations would 
only be useful in proving an estoppel. In 
Williams v. Republic Ins. Co., supra, the 
court said that the insured was required 
to establish that the agent had authority 
to countermand the insurer’s cancellation 
and they cite the Hastalis case as contra. 
The insurer was not estopped to deny the 
local agent’s statement that insured could 
disregard cancellation notice and consider 
the policy as still in force for they say 
that no proof of such authority was ad- 
duced and that the required proof is not 
made by establishing the fact of authority 
to issue policies and collect premiums. 

When the insurance company cancels 
there is already notice to the insured and 
the question must turn on the insured’s 
knowledge of any limitations on the au- 
thority of the agent which would render 
him legally incapable of countermanding 
orders. Where limitations of the agent’s 
authority are written on the application 
blank, or the agent’s authority is limited 
by the terms of the policy, these docu- 
ments may be introduced into evidence 
against the insured. 

When the agent is told to cancel the 
insured’s policy and the agent tells the 
insured of this, a different question of 
proof of authority is involved. In Spring- 
field Fire and Marine Ins. Co. v. McKin- 
nin, 59 Texas 507 (1883), the insurer 
told the agent to cancel the insured’s 
policy and the insured knew of this can- 
cellation notice. However, the agent and 
the insured entered into an agreement to 
keep the policy in force. This agreement 


October, 1958 


was not binding on the insurer since the 
insured knew of the instructions to the 
agent. In conflict with this case is Citi- 
zen’s Ins. Co. of Mo. v. Henderson Ele- 
vator Co., 96 S.W. 601 (1916), and Aetna 
v. Maguire, supra. In the Citizen’s case 
the insured also knew of the direction to 
cancel, and an agreement was made to 
keep it in force. The court held that the 
company was liable unless insured knew 
that the agent had been instructed to can- 
cel the policy immediately. It was within 
the agent’s apparent authority unless he 
had been restricted by the insurer and 
the insured had notice of it. 


Extension of the Old Contract or 
Issuance of a New Contract? 


The courts have rarely distinguished 
between the act of the agent in extending 
an existing policy, reinstating the policy 
or in making an oral agreement which 
functions as a binder on a new policy. 
Most cases have presumed the continuing 
existence of the original policy. Whether 
there is a continuation of the old policy 
or a new policy would be important if 
the particular agent could issue a new 
policy but had no authority to rescind 
or countermand the order of his principal 
or issue a binder receipt in connection 
with an application for a reinstatement. 

Generally the courts have held that the 
old contract is in force and say that it 
has been revived or reinstated. In most 
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cases the agents have agreed that the poli- 
cy’s coverage should be extended in time 
or have accepted premiums from the in- 
sured. If the purpose of the original can- 
cellation is to collect overdue premiums 
from the insured, they would have to be 
applied to an existing policy and there 
would be no question of whether it is a 
new or an old contract. 


In the Carlisle case, supra, the court in 
speaking of the agent’s implied authority, 
said that he could issue a new policy on 
the same terms and conditions as the old 
one or issue an extension thereon. The 
court construed it, nevertheless, as an ex- 
tension or reinstatement of the old policy. 

In Edwards v. Sun Ins. Co., supra, the 
court specifically held the agreement that 
the insurance was to remain in force un- 
til other insurance was written in place 
of it did not constitute an invalid agree- 
ment to insure in the future. They held 
that the old policy was still operative and 
had not been cancelled. 


Conclusion 


In view of the courts’ tendency to hold 
companies liable where a cancellation no- 
tice has been sent, but where the agent 
and the insured have entered into a sup- 
plemental agreement, it is suggested that 
an alternative procedure be used by agents 
for collecting premiums, other than the 
cancellation clause. 
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The Radium Capsule Story 


Dona.Lp N. CLAUSEN* 
Chicago, Illinois 


E ARE living in an era in which 

respect is paid to events in direct 
proportion to their magnitude. We are 
prone to overlook that matters of minis- 
cule proportion are still deserving of se- 
rious consideration. This latter admoni- 
tion is of continuing importance to the 
insurance counsel, who cannot afford to 
treat even the smallest occurrence in cava- 
lier fashion. 


Litigation has recently been concluded 
on a claim covering loss of property and 
interruption of business arising from an 
original occurrence of Lilliputian propor- 
tion. Envisage, if you can, a claim of al- 
most a quarter of a million dollars aris- 
ing out of the alleged explosion of a cap- 
sule three-quarters of an inch long and 
three-sixteenths of an inch in diameter. 
Yet, such claim was the subject of exten- 
sive litigation in the federal courts, in 
Keleket X-Ray Corporation v. American 
Alliance Insurance Company and other 
insurers. (248 F.2d 920) 

The case is of interest to the insurance 
practitioner, not only because of the spec- 
tacular minuteness of the capsule which 
was the genesis of the claim, but also be- 
cause the case appears to be the first of 
record in which a court has determined 
whether the expense of decontaminating 
a building, involved in a radioactive ac- 
cident, is allowable under a policy of busi- 
ness interruption insurance, insuring 
against the perils of fire and those con- 
tained in the standard extended coverage 
endorsement. 

A brief statement of the facts involved 
in this unusual case is necessary for an 
understanding of the problems which were 
involved. Keleket X-Ray Corporation, the 
insured, was a Cincinnati manufacturer of 
testing equipment used by those engaged 
in work in the radioactive field. The in- 
sured manufactured a pocket-size geiger 
counter, known as a dosimeter. In order 
to measure the accuracy of the dosimeters, 
the insured had constructed a “home- 
made” testing table, consisting of a table 
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height platform, through the center of 
which extended a plastic tube, a channel 
through which a “source,” of known ra- 
dioactive strength, could be elevated to 
table height, and there become the basis 
for testing the accuracy of the new dosi- 
meters. ‘The “source” was a capsule three- 
quarters of an inch long and _ three-six- 
teenths of an inch in diameter, containing 
a known quantity of radium. The capsule 
consisted of the container and a tight- 
fitting cap, the latter being sealed to the 
container by a gold braze. The capsule 
was ordinarily contained in a lead vault 
under the table, and was elevated to table 
height by air pressure produced by an 
ordinary bicycle pump. Over the three 
years or more of use of this testing de- 
vice, the capsule was elevated hundreds 
of times, and then, by an automatic re- 
lease, was allowed to drop, by its own 
weight, back into the lead vault, where 
the fall was arrested by an arrangement 
of wires. The particular capsule involved 
here, in fact, was a medical “needle” or- 
dinarily used by the medical profession 
and not intended for work where it 
would be subject to impact stress. 


On the day of the occurrence in ques- 
tion, the capsule was elevated, in its nor- 
mal manner, by one of the insured’s em- 
ployees operating the device, who observed 
a white mist or smoke emanating from 
the column in which the capsule was 
contained, Upon later investigation it was 
observed that the cap of the capsule had 
somehow become disengaged from the 
container, and the radioactive contents of 
the capsule had emanated therefrom, con- 
taminating not only the room in which 
the device was being used, but also af- 
fecting other portions of the insured’s 
plant by reason of air currents produced 
when the insured’s other employees turn- 
ed on the ventilating system. 


Since “explosion” was one of the perils 
covered by the insurance, the insured con- 
tended that the cap had become separated 
from the container by “explosion,” and 
accordingly, claimed recovery for the dam- 
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age to such of its property as was con- 
taminated beyond salvage, and also as- 
serted a large claim because of interrup- 
tion of business alleged to have been due 
to the occurrence. In the litigation which 
ensued in the federal court, by agreement 
the “explosion” issue was separated from 
the issue as to damages, and tried first. 
In this manner, the question of fact as 
to whether the cap was caused to separate 
from the rest of the capsule by an “ex- 
plosion” was submitted for determination 
to a jury; all questions relating to the 
damage and loss were referred to a fed- 
cral master. 

It was the insurers’ contention, amply 
supported by the opinion of eminent men 
of science, that the separation of the cap 
was not caused by explosion, but was the 
result of the cumulative effect of the im- 
pact stresses to which the capsule had 
been subjected during the course of its 
extended use. 

At the trial, the insured offered evi- 
dence that one of the employees near the 
calibrating table had heard a “pop,” al- 
though, upon cross-examination, such em- 
ployee was unable to say that the sound 
definitely emanated from the direction of 
the device. Indeed, such employee so testi- 
fying stated that he did not even recall 
hearing the “pop” until some six months 
after the occurrence, when he was remind- 
ed of the “noise” by hearing a similar 
sound under other conditions. The insur- 
ed’s experts testified that physical pres- 
sure was built up inside the capsule suf- 
ficient to expel the cap. The insurers’ ex- 
perts testified that it was impossible for 
the contents of the capsule to build up 
pressure sufficient to expel the cap, and 
attributed the separation simply to a 
breaking of the brazed seal, resulting from 
the normal, but hard usage to which the 
capsule, not intended for this _ pur- 
pose, had been subjected. The jury ac- 
cepted the views of the scientists who tes- 
tified for the insured and, by their ver- 
dict found that the occurrence was an ex- 
plosion. 


Insurance counsel who have been con- 
fronted with the issue of explosion under 
more conventional circumstances will no 
doubt have difficulty in accepting the 
thought that the occurrence here, with its 
diminutive dimensions, could come with- 
in the framework of the judicial defini- 
tions of explosion. It must be recognized, 
of course, that the courts have been ex- 
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tremely reluctant to give precise defini- 
tion to “explosion.” Indeed, most de- 
cisions in this field emphasize that a lay 
jury must be given wide latitude to de- 
termine whether a given set of circum- 
stances constitutes an explosion. This ex- 
tremely flexible approach, naturally, has 
created a climate of uncertainty surround- 
ing any occurrence where there may be 
even a hint or suspicion that damage was 
caused by explosion. In such cases of fact- 
ual ambiguity, the insurance counsel is 
necessarily compelled to rely upon expert 
testimony, and, in recent years, juries, 
moved either by inability to understand 
highly technical evidence, or by a natural 
sympathy for the plight of the insured 
have been notably inclined toward resolv- 
ing all questions in favor of the policy- 
holder. This occurrence of circumstances 
produces a sense of frustration on the part 
of the insurance practitioner, particularly 
where the evidence viewed with discern- 
ment and scientific appreciation, conclu- 
sively removes the occurrence from the 
field of explosion. Yet this is a practical 
problem which must be met by counsel 
as best he can, such “best” including the 
most thorough preparation which leaves 
no scientific stone unturned, and as well, 
a complete investigation of every factual 
aspect; the latter is of particular import- 
ance, since somewhere in the factual in- 
vestigation a particular circumstance may 
be brought to light which may appeal to 
a juror who is sincerely attempting to re- 
solve the controversy by applying reason 
rather than sympathy. 

However, once the jury in the Keleket 
case found that the separation of the cap 
and capsule was caused by “explosion,” 
the further resolution of the damage 
questions was not, in principle, off the 
beaten track, even though it is difficult 
to conceive of widespread damage result- 
ing from a source of such minute pro- 
portions. 

In today’s dynamic world, with the ad- 
vent of the nuclear technology, our think- 
ing must be attuned to new concepts and 
must incorporate all scientific advance. It 
should then come as no great surprise 
that the opening of a “Pandora’s box,” 
containing even a small quantity of ra- 
dioactive substance, can cause widespread 
injury both to human life and property. 
In the Keleket case, it was argued by the 
insurers, that little, if any, damage was 
caused to the insured merely by the sep- 
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aration of the cap from the capsule; that 
the damage would have been confined to 
the room in which the calibrating device 
stood, except for human intervention—an 
error in human judgment—whereby the 
ventilating system was placed in opera- 
tion, disseminating the radioactive sub- 
stance throughout the entire building. 
However, this contention was rejected; 
both the trial court and the reviewing 
court apparently felt that the further 
spread of the radioactive substance was 
within the realm of “consequential dam- 
age,” being merely a further circumstance 
flowing from the occurrence labeled by 
the jury as an “explosion.” 


The occurrence which gave rise to the 
claim, did not of itself involve nuclear 
concepts. Rather the question as to wheth- 
er an explosion had occurred depended 
upon forces explainable in the traditional 
fields of physics and chemistry, involving 
fact questions as to physical pressures 
created by gas inside the capsule, the re- 
tention strength of the cap and seal, and 
the physical effect of impact stresses suf- 
fered during the normal use of the cap- 
sule. Thus, this case was not one ultimate- 
ly controlled by nuclear principles. How- 
ever, it is not difficult to anticipate that 
with the increasing industrial use of nu- 
clear energy, cases may soon arise which 
will depend, for their resolution, upon 
the principles of nuclear science, and will 
necessarily involve scientific battles be- 
tween experts in highly theoretical fields, 
thus making even more difficult the task 
of court, counsel and jury. 

Before leaving the “explosion” question, 
it should be observed that in the Keleket 
case, the trial court placed great signifi- 
cance on the hazy testimony of the in- 
sured’s employee that he heard a “pop” 
in connection with the incident. The pop- 
ular concept of “explosion” has always 
included a noise. By judicial definition, 
the “noise” has been whittled to a point 
where the definition may be satisfied by 
any audible sound, even as here, almost 
a whisper. However, the “pop” served the 
insured’s purpose here, for it enabled the 
insured to argue that the occurrence, 
characterized by a sudden release of pres- 
sure, with an accompanying “noise,” pos- 
sessed at least the basic elements neces- 
sary to bring the event within the flexible 
judicial definitions of “explosion.” 

With the “explosion” issue so deter- 
mined, the court next considered the 
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question of allowable damages. Some of 
the insured’s furniture and equipment 
was contaminated with radioactivity be- 
yond salvage. Other of such property, af- 
fected in a lesser degree was capable of 
being decontaminated. No serious legal 
problems were involved in this aspect of 
the insured’s damage since such loss was 
no different than if an explosion had 
caused the release of water or steam, 
which had damaged other property of the 
insured. 

However, a serious legal question was 
raised in connection with the isured’s 
claim under the business interruption 
coverage. The insured’s claim, in part, 
covered the loss of gross earnings in ac- 
cordance with the standard provisions of 
such coverage, and in part, included a 
claim based on the amount expended to 
decontaminate the building. The business 
interruption policy covered: 


“the reduction in ‘gross earnings’ di- 
rectly resulting from such interruption 
of business, less charges and expenses 
which do not necessarily continue du- 
ring in the interruption of business for 
only such length of time as would be 
required with the exercise of due dili- 
gence and dispatch to rebuild, repair 
or replace such part of the property 
* & * 

“Expense to reduce loss: 

This policy insures such expenses as 
are necessarily incurred for the purpose 


of reducing any loss under this policy 
* * *&” 


It was contended by the insurers that 
the amount of the decontamination ex- 
pense was not necessarily incurred for the 
purpose of reducing any loss; that the de- 
contamination efforts by the insured, re- 
sulting in restoration of the premises to 
operable condition, was required of the 
insured under the “due diligence” clause; 
that no compensation was provided by 
the policy for expense incurred by the 
insured simply in carrying out the re- 
quirements of the “due diligence” clause. 
(The insurers here did not carry the cov- 
erage on the building itself.) 

By its complaint, the insured sought the 
recovery of more than $142,000 for loss 
resulting from business interruption. Af- 
ter extended hearings, the federal master 
recommended that the insured recover 
$27,598, including the amount expended 
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for decontamination ($19,862.69). The 
judgment of the trial court was reviewed 
by the United States Court of Appeals 
for the Sixth Circuit, and upon such re- 
view the court of appeals accepted the 
argument urged below by the insurers in 
opposition to the allowance of the de- 
contamination expense. It is of interest 
to observe the court’s ruling in this re- 
gard, since, as pointed out above, this 
case appears to be the first decision of 
record involving the allowability of de- 
contamination expense in business inter- 
ruption policies, where the court said: 


“Keleket argues that decontamination 
of the building did not require any re- 
building, repairing or replacing and 
that, therefore, nothing was required 
of it in this respect. ‘The evidence is to 
the contrary. The methods employed to 
remove the radium from this building 
were similar to typical restoration ac- 
tivity following a fire. Several proce- 
dures were necessary in the decontami- 
nation process. Where possible, the 
building was repeatedly washed with a 
complexing agent, versene solution, to 
remove the contaminant. Washing prov- 
ed ineffective where the radium salt 
had been taken up by porous material 
such as wood or concrete. The only ef- 
fective procedure under these circum- 
stances was to remove the contaminated 
porous materials. The concrete floors 
and woodwork had to be replaced in 
some portions of the building. 


“The insurers do not contend that 
Keleket failed to use due diligence and 
dispatch in decontaminating the plant 
building, nor has the insured introduced 
any evidence of expenses necessarily in- 
curred to reduce the business interrup- 
tion losses. Had the plaintiff shown 
that the period of interruption had been 
shortened by use of overtime labor at 
premium wages, for example, then the 
premium wages would be allowable up 
to the amount by which the liabilities 
of the insurers under the business in- 
terruption policies had been reduced. 
The record is devoid of evidence to this 
effect. In the absence of evidence show- 
ing that the expenditures had actually 
reduced the business interruption losses, 
the district court was in error in allow- 
ing any decontamination expense as an 
expense incurred to reduce the loss un- 
der the business interruption policies.” 
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Even this view was not uniformly held 
by said court, for one of the judges dis- 
sented, and in his separate opinion, said: 


“The majority opinion also eliminates 
from the judgment the decontamination 
expense of $19,862.69. I am of the view 
that this item should be retained in the 
judgment. I recognize that none of the 
policies involved covered the building 
against damage due to explosion and 
that it would be the obligation of the 
insured to repair any such damage to 
the building in order that business 
might be resumed. But I do not con- 
strue the decontamination expense in- 
curred in the removal of the radium 
from the building as repairing damage 
to the building. It is clear that produc- 
tion could not be resumed after the ex- 
plosion until the building had been de- 
contaminated by removal of the radium. 
In my opinion, such an expense was in- 
cluded in the policy provision covering 
‘such expenses as are necessarily incur- 
red for the purpose of reducing any 
loss under the policy (except expense 
incurred to extinguish a fire) . . .’ This 
provision is very broad, including only 
one exception. Other exceptions should 
not be read into the policy. Home In- 
demnity Co. v. Village of Plymouth, 
146 O.S. 96, 101.” 


As the net result of the litigation, the 
insured was allowed only $7,735 of the 
$142,000 claimed by it under the business 
interruption coverage. The views express- 
ed by the majority of the court were con- 
sistent with the principles governing this 
aspect of insurance law. However, the 
significance of the opinion by the court 
of appeals is to be found in the resolution 
of a question of first impression. The 
opinion augers well for the protection of 
the rights of insurers confronted with un- 
anticipated problems raised by new scien- 
tific developments. It is to the credit of 
the court that the appropriate governing 
principles adhered to, even though the 
atmosphere of the case was so charged 
with “radioactivity”—a relatively new and 
unfamiliar field--that a court of lesser dis- 
cernment, just as the jury below, might 
have been panicked into a decision at 
odds with conventional principles. 

Admittedly, the circumstances found in 
the Keleket case were unique. However, 
with the advent and growing use of radio- 
active materials this uniqueness may soon 
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become a thing of the past. With the 
metamorphosis of scientific theory to sci- 
entific fact, and the increasing use of such 
new forces by industry, many surprises 
may lie ahead for both insurers and their 
counsel. This handwriting on the wall 
should be carefully read and_ given 
thoughtful consideration. Perhaps the 
products of these fast-moving years will 
require re-thinking as to the basic under- 
writing principles by the insurers them- 
selves. Perhaps the new hazards created 
by the atomic age will require re-evalua- 
tion by underwriters to determine whether 
losses from such new hazards are within 
the mutual intentions of the parties to an 
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insurance contract, and within the frame- 
work of the premium structure. If the 
underwriters wish to minimize their ex- 
posure to accidents engendered by the 
atomic age, the answer may lie in a re- 
vision of the basic underwriting policies 
or the amount of premium, or both. How- 
ever, until these questions have been ans- 
wered by the underwriters themselves, 
their counsel, with growing frequency, 
will be required to give increased study 
to the inter-related questions of liability 
and damages flowing from novel circum- 
stances, manifestly not extant when such 
standard policies were first drafted. 


Where Do We Go From Here With 
Tort Litigation* 


Lewis C. RyAn** 
Syracuse, New York 


Y SUBJECT this morning is “Where 

Do We Go From Here With Tort 
Litigation.” The “we” refers to the trial 
lawyers of this state, and also to all of the 
general practitioners who occasionally 
pick up a negligence case that pays the 
office rent. Your chairman and his com- 
mittee felt that the subject would be a 
timely one in view of some recent de- 
velopments here and elsewhere which we 
think vitally affect the future and welfare 
of the trial lawyer and the profession 
generally. 

On Thursday morning they had a panel 
over at the insurance section which I 
heard, where they discussed the proposal 
to remove automobile litigation from the 
courts, which in my judgment, if accomp- 
lished, would ruin 50 per cent of the le- 
gal profession, and adversely affect the 
other half because the industrious, imagi- 
native and skillful trial lawyers who spe- 
cialize in tort litigation would quickly in- 
vade and master the other fields of prac- 
tice in which the other groups excel. 

It is no exaggeration to say that if the 
automobile litigation is lost, the American 


*Address delivered to the Trial Lawyers Section 
at the annual meeting of the New York State Bar 
Association, February 1, 1958. 
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trial lawyer will be a dead duck, and the 
entire profession will suffer damage from 
which I don’t think it will ever recover. 
Whether the danger is real or imminent 
is difficult to say, but we do know that 
recently the storm clouds have been gath- 
ering slowly but steadily. 


The movement, as you know, was start- 
ed back thirty years ago by Judge Marx 
out in Cincinnati, who recommended a 
compensation system for automobile acci- 
dents. Shortly thereafter, the Columbia 
Committee came out with a study and 
came to the same conclusion in a very 
scholarly report, and then the Ambulance 
Chasing Committee of Philadelphia came 
out in support of the proposal, and fin- 
ally a gentleman by the name of Patter- 
son H. French wrote a book in which he 
advocated the same system. 


At that time a bill embodying the fea- 
tures of this plan was introduced in the 
state legislature but it never received any 
serious consideration. Then in 1934 at a 
meeting of the American Bar Association 
in Milwaukee, a group of the American 
Bar held a Conference of Bar Delegates, 
of which Robert H. Jackson was the chair- 
man, considered this plan and overwhelm- 
ingly rejected it. 
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Then, however, in 1938, the plan was 
submitted to our Constitutional Conven- 
tion and at that time they had a public 
hearing in Albany which some of you at- 
tended because there were lawyers there 
from all over the state, and the proposi- 
tion never came out of committee. 

Thereafter, the matter was forgotten. 

Now twenty years later, Judge Marx is 
on the road again, and other men of in- 
fluence such as Chief Judge Clark of the 
United States Court of Appeals, Justice 
Hofstadter and Governor Meyner of New 
Jersey have spoken favorably of this plan. 

The general idea has also been cham- 
pioned by some of the law professors. Cer- 
tainly, to me it is a very curious situation 
because if the plan were ever adopted, the 
judges and the professors would be the 
first ones to feel its full impact because 
we could close half of our law schools and 
half of our courts. I think it would also 
be wise then for our young lawyers to 
follow some more profitable pursuit than 
the practice of law. We would have a 
situation here then like they have now in 
the medical profession in England where 
incentive to enter the profession is lack- 
ing, because of their socialized medicine 
program. 

With such a development, the legal pro- 
fession could then be relegated to the 
position it occupied at the beginning of 
World War II when a governmental agen- 
cy, in classifying occupations according to 
their importance, placed lawyers next to 
last on the list with only the manufac- 
turers of artificial flowers behind them. 

Why is this compensation proposal now 
being revived? I think probably one po- 
tent reason is the catastrophic underwrit- 
ing losses of the insurance industry 
coupled with its inability to obtain rate 
increases in some states. Only two weeks 
ago, Roger Kenney of Boston, one of the 
leading independent authorities in the 
insurance field, discussing the New York 
situation in the magazine “U. S. Investors” 
made this comment: 


“Keen students of automobile under- 
writing will tell you that the situation 
is going to get so bad that ultimately it 
must be put on a compensatable basis 
like workman’s compensation.” 


The automobile industry suffered enor- 
mous losses in 1956, but their experience 
went from bad to worse in 1957, and sur- 
passed all records. Unfortunately, their 
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experience in the fire insurance field was 
no better, and this came on top of very 
substantial investment losses. The combi- 
nation of all these developments placed 
the industry in its worst position since 
1932. Company by company results for the 
first nine months of 1957 as officially re- 
ported to the California Insurance De- 
partment and published on December 16, 
1957, in the National Underwriter, indi- 
cates an underwriting loss alone of nearly 
$300,000,000 for the first nine months, 
and a diminution of surplus of more than 
a billion dollars by December 31st. 


This week I saw the 1957 figures of one 
of our groups of companies here in New 
York, and it contains this disclosure. I 
won't name the companies because you 
might refuse to take any more money 
from them. This statement said: 


“A statutory underwriting loss on 
1957 operations was reported by Com- 
pany No. 1 of $7,206,000; Company No. 
2, $6,295,000; Company No. 3 and its 
subsidiaries, $18,364,000; Company No. 
4, $10,075,000, and Company No. 5, 
$14,735,000.” 


This is only one of the many sad stories 
that we may be told. 

Even the insurance agents have now 
gotten into the act. Last week the presi- 
dent of the State Insurance Agents Asso- 
ciation in a public address here in New 
York said: 


“The urgent need for rate relief in 
New York State is obvious to anyone in 
any way connected with insurance un- 
derwriting.” 


He added: “It will surprise no one if 
some companies are forced to liquidate 
or enter into very hasty mergers.” 

New York’s experience was particularly 
bad, and some of the companies have al- 
ready withdrawn from New York state. 
Many of the others, as you know, are now 
writing only selected risks. Some of the 
companies complain that rate making un- 
der our compulsory insurance law has now 
become involved in politics as they pre- 
dicted it would on the basis of their for- 
mer experience in Massachusetts. 

A few weeks ago, your chairman and 
the chairman of the State Bar Insurance 
Section and I had a conference with a 
group of insurance executives, and they 
were top people. It was prompted by the 
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announcement of one of the large insur- 
ance companies that beginning January 1, 
1958, it would sell an endorsement to its 
automobile policies which for the first 
time in New York would provide for pay- 
ment to injured third parties without re- 
gard to fault. 

The vice-president of this company pre- 
viously had made a statement in support 
of an application to sell this coverage in 
the state of North Carolina. In that state- 
ment, he quite clearly reveals his opinion 
of the effect of this new coverage upon 
the legal profssion. He said: 


“If it turns out as successfully as we 
think, we hope it will become a stan- 
dard endorsement with the industry. We 
think it would be in the public interest 
to have it universally adopted. 

“Compulsory systems so far suggested 
only partially solve the injured third- 
party problem. What the public really 
needs is a system under which all per- 
sons injured in automobile accidents 
can be paid without distorting the laws 
of negligence. 

“One present day problem that can- 
not be overlooked is the congestion of 
the courts. The only answer is less liti- 
gation. We believe our proposal will 
eliminate much litigation. Compensa- 
tion based on fault is philosophically 
out of tune with the modern demand 
for payment certain.” 


Naturally, it was our feeling that if 
this coverage should be adopted industry- 
wide, a substantial portion of the auto- 
mobile litigation would be lost without 
any action on the part of our state legis- 
lature. 

It was therefore our purpose to empha- 
size to the industry leaders the calamitous 
effect of this coverage upon the legal pro- 
fession and to discourage its general 
adoption. We hope and we believe that 
we were successful. 

It should be made clear, however, that 
some of the executives present took the 
position that the conduct of some seg- 
ments of the legal profession will in their 
opinions force the industry to make dras- 
tic changes of some kind if they are to 
survive. It was also said that the plain- 
tiffs’ bar through its national organiza- 
tion will be pressing and pressing for 
more and larger verdicts to a point where 
the companies can no longer exist under 
the present rates. 
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One man stated that the cost of distri- 
bution under group insurance was only 
10 per cent of the premium dollar, which 
included the claim costs and lawyers’ fees. 
He then said that under automobile cov- 
erage, the cost of distribution has now 
reached 60 per cent because of the fees 
paid to both the attorneys on the plain- 
tiffs’ side and to the lawyers who are de- 
fending the insurance companies. 


It was suggested that the legal profes- 
sion would be under severe attack if the 
motorist who pays the shot ever became 
aware of this situation. 

On this very same day that the officials 
of our Association heard about this new 
coverage, they also picked up a rumor 
that the state of New York was going to 
permit the State Insurance Fund to go 
into the automobile insurance business. 
They were gravely concerned because they 
felt that if it did occur, the next develop- 
ment would be a monopolistic state in- 
surance fund, and finally, compensation 
for all automobile accidents. State offi- 
cials were immediately contacted and later 
assurances were given by the Harriman 
administration that they had no such in- 
tention, and for the moment at least this 
revolutionary innovation is apparently 
dead. 


What I have already said points up, I 
believe, that the trial lawyers may still 
face a serious threat. We must not ignore 
the bitter fact that the most remunerative 
business of the average general practition- 
er may still be in jeopardy and that a 
failure to correct conditions which may 
bring it about can be very disastrous. 


What are the conditions which disturb 
the public and cause it to be annoyed 
with our complacency? They are: First, 
the disgraceful delay of trials due to court 
congestion in metropolitan areas; and 
don’t let anyone tell you that we don’t 
have congestion, because we do. 

Second, the mounting cost of automo- 
bile insurance which irks the motorist. 


And third, the widespread growing be- 
lief of the layman that our court proce- 
dures are slow, complicated, and anti- 
quated, and that the bench and bar re- 
fuse to do anything about it. 

Certainly, all of these conditions can 
be eliminated if we were to apply our 
collective intelligence to the problems. 
Assuredly, we have it within our power. 
However, we first must have a united 
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front and then the leadership to furnish 
the necessary spark. 


Two years ago I was requested by the 
Virginia Law Weekly to reply to an article 
by Melvin Belli, “The King of Torts,” 
which it had previously published. I said 
then that the time was long overdue for 
the two segments of the negligence bar 
to get together and eliminate the condi- 
tions which ultimately would lead to the 
loss of this “bread and butter” business; 
that the time had arrived for the plain- 
tiffs to stop talking about more and larg- 
er verdicts and how to get them, compara- 
tive negligence, interest on judgments 
from the date of the accident, and for the 
defense bar to concentrate on alleviating 
congestion rather than on more and bet- 
ter defenses. 


Court congestion in the large cities un- 
questionably is the most important prob- 
lem facing the negligence bar in this 
country. It is also one which until re- 
cently, it seemed willing to ignore. We 
must not forget that unless it is solved, 
we are playing directly into the hands of 
the compensationists. 

Some plaintiffs’ lawyers still blindly in- 
sist upon suing cases of inferior court 
quality in the highest and already con- 
gested trial courts on the assumption that 
it will result in slightly higher costs and 
easier settlements. 

This was borne out by a survey made 
here in New York which disclosed that 
during the period studied, more than 35 
per cent of all the lawsuits settled here 
during that period were settled—and these 
were Supreme Court cases—were settled 
for $500 or less. There is a block of cases, 
35 per cent, which if they were off the 
calendar would certainly go a long way 
toward alleviating congestion. 

Last July, I addressed the State Bar of 
Texas on this same general subject, and in 
one of the sessions, the president of 
NACCA was addressing the plaintiff's bar. 
It was a moving, tear-jerking appeal. The 
title of it was, “We Should Not Be Casti- 
gated for Helping an Injured Man to Get 
Funds with Which to Buy a Crutch.” 


His emotional and very able, I might 
say, presentation to a group of fine young 
lawyers, featured these statements: 


“We are dedicated men and, as such, 
speak for the unfortunate, the oppress- 
ed, and the little man. We give him 
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dignity so that he will not be an object 
of charity and pity.” 

“A plaintiff's lawyer is consecrated to 
making an end of gloom and hopeless- 
ness to the bereaved and the troubled.” 

“All of us want to stand erect and 
face the sun. The injured, the widow 
and the orphaned child look to us for 
protection in their darkest hour.” 


Then he reached his climax with this 
touching, beautiful and delicate state- 
ment: 


“A man is never so tall as when he 
stoops to help a child.” 


I ask you if that is not a lot of malarky. 


If that statement brought tears to any 
of you defense men, I would like to have 
the plaintiff's lawyers start weeping when 
they hear this, which is the statement by 
Presiding Justice Sydney Foster of the Ap- 
pellate Division, Third Department, who 
says: 


“Today, it is common knowledge that 
the shoe is on the other foot. If any 
party enters the legal forum today as 
the under-dog, it is the corporation and 
not the poor man.” 


Now, what I think the president of 
NACCA should have said to this wonder- 
ful group of lawyers, and it was a large 
one down there in Texas, was this or 
something along this line: 


“The plaintiffs’ bar in this country is 
more prosperous today than ever before 
in the history of the legal profession. 
This lucrative automobile business is of 
vital importance to us and we should 
be extremely careful to do nothing 
which will destroy it. 

“We have a selfish reason to make 
certain that court calendars do not be- 
come congested. We must not commence 
inferior cases in the highest trial courts. 
We must not institute actions which 
are completely without merit. We must 
not be responsible for increasing insur- 
ance costs to a prohibitive level and 
cause the public to revolt. We must not 
lose this business. We must not hasten 
the day when we are compelled to jus- 
tify taking 50 per cent of settlements 
made when only 5 per cent of the cases 
actually go to trial, because in the minds 
of the public, our position will be un- 
defendable. Thank the Lord that it has 
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never occurred to anyone to organize 
the American Federation of Motorists. 
“The insurance companies are our 
benefactors. We must make certain that 
they survive. Their prosperity is our 
prosperity. It would be suicidal to kill 
the goose that lays the golden egg. We 
must alleviate court congestion at once 
and for all time. We must discourage 
exaggeration and invention of injuries. 
We must resolve the contingent fee con- 
troversy. We must not hold the hand 
of the bereaved widow unless she sends 
for us.” 
And finally, my last line would be: 
“We must keep this business, come 
hell or high water.” 


That is what I would have said. 


Now let me say that a similar statement 
might be appropriate for the defense bar. 
It can be said, for instance, that we can 
do without those claim adjusters who re- 
fuse to authorize realistic settlement offers 
at pre-trial conferences. They inflame ev- 
ryone, including the judge. I do not wish 
to slight the plaintiffs’ bar. So I will say 
that goes also for the plaintiffs. | 

Also appropriate for the defense bar 
would be the suggestion that the time has 
arrived for law firms in which defense 
work is concentrated to permit the young- 
er men to try cases rather than delay trials 
because of the engagements of their se- 
niors in neighboring counties; also to send 
to pre-trial conferences only the trial men 
who are actually handling the cases that 
are being pretrialed and who are armed 
with authority to realistically negotiate; 
and finally, I would say to the defense bar 
that they ought permanently to discard 
the idea which is in my judgment erron- 
eous, that it is always more profitable to 
try cases than to settle them. ' 

As a result of NACCA’s nation-wide 
campaign to obtain more adequate awards 
through the use of demonstrative evidence 
and other gimmicks, there unfortunately 
has developed or been created counter- 
propaganda by new organizations in which 
the motorists are participating. In Cali- 
fornia, a corporation known as the West- 
ern Insurance Information Service con- 


ducted campaigns through various areas 
in California, through the press, radio, 
television and public speakers at club 
luncheons, in an effort to reduce verdicts. 
They focused the attention of the motor- 
ist and the prospective juror on the spiral- 
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ing increase in the cost of automobile in- 
surance and bluntly said that the increas- 
ed verdicts and exorbitant attorneys’ fees 
are responsible for it. 

1 was told that in San Jose County, 
which is a suburb of San Francisco, where 
they were giving the largest verdicts in 
the state of California, that this outfit 
went in there with a program and at the 
next term of court, they tried twenty-six 
cases, and in twenty-four of them, the 
verdict was no cause. 

Now last year a similar organization 
was born in Texas. Its objectives are the 
same. Its name is the Southwestern In- 
surance Information Service. A_ further 
extension of this program could be very 
damaging to lawyers on both sides of the 
counsel table. Such an extension does not 
seem unlikely in face of rate increases du- 
ring 1957 in forty states of this country. 
In Illinois they had to have two last year. 
The last one in December was 25 per 
cent, on top of the earlier one, and they 
still say that these are inadequate. 

What I have already said deals with 
only one problem which faces the Ameri- 
can trial lawyer. What is the future of 
the American trial lawyer and of lawyers 
generally? Yesterday, I was told that the 
president of the American Bar Association 
used this statement which I have here in 
regard to Fortune Magazine, which made 
and published an exhaustive study of pro- 
ductivity in the United States. Its figures 
show that from 1929 to 1951, lawyers’ in- 
comes increased 58 per cent; doctors, 157 
per cent; general wage earners, 144 per 
cent. It concluded with the dire predic- 
tions that there is little hope for the law- 
yers because they are unwilling or unable 
to find a way to increase their produc- 
tivity, and therefore cannot keep up with 
the economic status of others of the world 
today. 

Why take this lying down? Why not 
face up to this problem of productivity? 
Why not provide the enlightened leader- 
ship for court reorganization which is 
bound to speed up the judicial process? 
Why not supply the same leadership for 
the revision of our rules of practice and 
our procedural statutes? Right now, four 
very able upstate lawyers are working with 
four New York able trial lawyers and a 
group of advisory experts on this prob- 
lem. Why not simplify and expedite our 
procedures so that we can handle a great- 
er volume of court business. The bar must 
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give much more than passive approval. It 
must catch the spark and promptly do 
this job so that it can never be said that 
it was forced upon a reluctant bar by an 
annoyed and enlightened public. 


Im am not speaking for myself but for 
the younger members of the bar. It will 
affect me personally very little. I have al- 
ready joined that age group which the 
appellate judge had in mind when he said 
to Bill Martin: “Older lawyers never die. 
They merely lose their appeal.” 


Why do they talk today about the aboli- 
tion of jury trials? Actually, no one fa- 
vors it. I can tell you right now that that 
really includes Judge Peck. All he is talk- 
ing about it solving this congestion prob- 
lem in New York. I don’t think he would 
get any more pleasure than you or I would 
in eliminating the jury trial. I think that 
he studied the problem of congestion more 
than nearly any other person in this state, 
and he has seen with his own eyes the 
effect of the complacency of the bar. What 
he is trying to do is to arouse the trial 
lawyer. 


Incidentally, I picked up in London 
from a very distinguished English barrister 
a very good reason why he preferred to 
try cases before juries rather than a judge. 
He said that in his long trial experience, 
he had never seen twelve jurors all asleep 
at the same time. 


The legal profession has taken very lit- 
tle notice of the fact that we have been 
witnessing for a quarter of a century a 
gradual but steady erosion of our courts. 
Every change of direction in the move- 
ment of law business has been away from 
the courts. What is the bench and _ bar 
doing to reverse that trend? I think prob- 
ably the answer is nothing. 


We have seen during the same period 
a constant decline of law business in 
fields where laymen can function. They 
claim in public advertisements to be ex- 
perts in the income tax fields. They claim, 
and openly solicit the drafting of retire- 
ment and pension plans. Title companies 
are growing up all over the country, and 
title work for lawyers vanishes in many 
areas. But not so in Florida where the 
Florida State Bar Association organized 
its own title company and is in business. 
Also, in Ohio, the Ohio Bar Title Insur- 
ance Company, owned exclusively by the 
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Ohio State Bar Association Foundation 
and 900 practicing lawyers, has written 
title insurance policies of $140,000,000 
since May 1, 1955. In Connecticut, banks 
have used lay employees and house coun- 
sel to handle legal matters involving es- 
tates, wills and trusts for their customers 
to an extent which recently caused the 
State Bar Association of Connecticut to 
seek relief in court. Just last week or a 
few weeks ago, the American Bar Associa- 
tion intervened in that litigation. 


Our business and our industrial leaders 
have deserted the courts and created a 
new tribunal of their own—arbitration. 
During a period of unprecedented indus- 
trial and commercial expansion and ever- 
increasing business disputes, we have ob- 
served a constant decline in the number 
of such cases in our courts. 


Federal and state administrative agen- 
cies have grown in number and in magni- 
tude of jurisdiction. They have appropri- 
ated the judicial function along with the 
administrative and the employment of 
lawyers in many areas is openly discour- 
aged. 


Issues having an enormous impact upon 
our economy are determined by trial ex- 
aminers and others who are laymen, who 
concededly do not possess the independ- 
ence of our judiciary or approach our ju- 
diciary in ability. They are not even a 
part of the judicial branch of our gov- 
ernment. A substantial part of this tre- 
mendous volume of legal business has 
been lost because the legislative branch 
apparently concluded that our system was 
too slow and cumbersome to handle these 
controversies with the promptness and 
efficiency which was required. Thus our 
inability to increase our productivity has 
produced a very costly result indeed. 


Ladies, and gentlemen, the hour grows 
late, but not yet too late. Let us reorgan- 
ize our courts and speed up our proce- 
dures. Let us meet congestion head on 
and lick it. Let us unite and save the auto- 
mobile business and let us become active 
in getting additional judicial manpower 
which is so sorely needed down here in 
the New York area and also in some areas 
in upstate New York. 


In conclusion, may I tell you a story 
which illustrates my attitude. A southern 
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woman was doing her Monday morning 
wash on the bank of a stream that ran 
behind her house. Her fourteen year old 
son came along and she said, “Where’s 
your dad?” The boy replied, “Pa is up in 
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the barn. He’s hung himself.” The mother 
said, “Did you cut him down?” The boy 
replied, “No, he ain’t dead yet.” 

Well, we ain’t dead yet. We are still 
breathing. 


Whither The Tort Litigant?* 


Harry Gair** 
New York, New York 


R. CHAIRMAN, friends and law- 
Myc: in all branches of our great 
profession. 

First I want to say to Lew that his talk 
was as fine and statesmanlike a review 
as I have heard, on a very large canvass, 
of our problems of lawyers, litigants in 
the courts, and at my next speech to 
NACCA, Lew, I will have to borrow from 
you that credo which you gave us here 
today, and I think it could be very well 
stated there with possibly one or two 
amendments suitable to the particular lo- 
cale where the speech would be made. 


1 am not going to speak on a canvas as 
broad as Lew did. I am here as a lawyer 
who is a specialist in the field of tort liti- 
gation. There are many of my colleagues 
here, and I want to talk to you on a 
smaller canvas about the tort litigant. We 
are all proud of our judicial system. It is 
devoted to justice to all litigants in every 
facet of the whole structure; but a move- 
ment is being encouraged by various 
sources to drive the personal injury liti- 
gant out of the courts. 

The tort litigant and his lawyers are 
being assailed by honored and esteemed 
judges. The sincerity of the motives of 
those judges are not questioned by me or 
by anybody. However, the disinterested- 
ness of their motives is no solace for what 
I conceive to be their deep errors in at- 
titude and reasoning. Nor does it exalt 
their baseless and invalid conclusions. 

Recently, in this very building under 
the banner title of “Who Are the Acci- 
dent Victims—The Parties, the Public or 
the Courts”—a justice of the highest in- 


*From an address delivered to the Trial Law- 
yers Section at the Annual Meeting of the New 
York State Bar Association, February 1, 1958. 

**Of the firm of Gair & Gair. 


tegrity, of the great Supreme Court of 
this State, addressed the Association of the 
Bar of the City of New York. 

The very phrasing of the address be- 
trays the conceptions and the desires of 
the speaker. How could the question even 
be posed to those who are maimed or 
burned in accidents, or to the survivors of 
those who died in accidents? True the 
tide of tragedy may prostrate the public, 
may trouble the courts, may overwhelm 
the hospitals, may overwork the police 
and other agencies, but is there any doubt 
who the victims are? 

Inherent in the conception that the 
courts may be spoken of as the “accident 
victims,” is the notion that the courts and 
their judges, which were created to deal 
justly with all the community, have 
achieved such independent being and pur- 
pose that they can stand outside their 
prescribed realm of functioning and view 
themselves, their stature, their treasure 
of law and justice as demeaned and vic- 
timized by the extent of their task. 


I want to say that at certain junctures 
of the judge’s address he presented his 
remarks as an inquiry into the future of 
the law as it affected the victims of acci- 
dents. Unfortunately his reflections gave 
little doubt of his conclusion that they do 
not belong in the courts. 

There are and will be, he said, so many 
of them that “the courts will be inun- 
dated by them.” 

It is undoubtedly true that the court’s 
duty to ascertain who is at fault in an 
accident and to protect the wronged re- 
quires it to have the power to do so eco- 
nomically and efficiently. We all know 
that the Supreme Court has enforced a 
series of rules aimed at excluding from 
its calendars all cases in which the in- 
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juries are not of a severe nature. The en- 
tire discussion between us here, as law- 
yrs must be focused on the cases of the 
severely and gravely injured and disabled. 
The trials of those cases occupy the vast 
preponderance of the court’s time, and 
they certainly stand in the greatest need 
of justice. 

Because the roll call of the disabled, 
crippled and the dead who clamor for 
the justice of the court, which the court 
was created to administer, is overlong, is 
it the court which is the victim of their 
accidents? Is it the court which can depre- 
cate and seek to renounce its role and 
turn upon the casualties of the road, the 
air, and the machinery of society and say 
that the justice of our courts is not for 
you; there are too many of you and— 


“We cannot give you the deep, sensi- 
tive judicial consideration to which you 
are entitled.” 


What follows then? What is to happen 
now? What judging area shall be set aside 
for these sorely tried victims of accidents? 
What just process shall be followed for 
them? Shall we construct some Procrus- 
tean bed on which we can truncate all of 
them to a legislated size? As the speaker's 
argument was elaborated, it became plain 
that he has a predilection for a special 
class or case or litigation which he be- 
lieves to be worthy of the play of intel- 
lect crucial to adjudication. 

He says: “No matter how well the re- 
modeled judicial establishment may be 
manned and tooled—” he is referring to 
the Tweed plan which is to reorganize 
the courts— 


“No matter how well the remodeled 
judicial establishment may be manned 
and tooled, it will be inundated by the 
flood of personal injury cases pouring 
into the courts. To recapture satisfac- 
tory judicial procedures it is my belief 
that the courts must divert personal in- 
jury or at least automobile accident 
cases elsewhere; or they must commence 
to blueprint a vastly enlarged or radi- 
cally changed judicial structure from 
the foundations up that could manage 
all this litigation adequately.” 


That he was really intent upon shutting 
the courts to the personal injury litigant 
appears from the same address as follows: 

He says, “It is relatively unimportant 
whether or not the commission’s plan 
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would bring calendars up to date. The 
evils I apprehend will not abate with the 
opportunity for early trial. They will 
deepen.” 

Of what avail then, the _ suggested 
change and increase in the judicial struc- 
ture since the evils will only deepen? 
What evils? He tells you: 


“As mounting pressures and efficiency 
techniques gradually pluck the remain- 
ing plumage off the judge, he will be 
stripped to the skinny shape of a claims 
agent. Claims adjusting is an honorable 
enough calling, but it’s not the job to 
which a judge is elected or appointed. 
His legal skills and erudition will rust.” 


I respectfully say to you in all respect 
that the use of the imagery of the plucked 
plumage is not idle. It reflects a personal 
involvement which troubles the considera- 
tion of the entire problem. 

He goes on to say: “The Paris Flea 
Market type of haggling over the value 
of a Colles fracture or a post-concussion 
syndrome will also inevitably corrupt his 
(the judge’s) handling of equity and 
commercial cases.” 

Describing the process of adjustment 
and reconciliation as haggling reveals a 
deeply personal basis for wishing tort 
cases out of the court. 

At the bottom of our whole judicial 
structure is the principle that indemnity 
must be made to the one who is wronged. 
The principle of making good has its 
roots in the deepest layers of our moral 
life, and the term “haggling” may not be 
applied to that moral imperative. 

Even the Colles type fracture and its 
consequences must be weighed against 
fault. A judgment must follow whether 
the case is tried before a jury or not. Is 
a trial to be proscribed because of an 
aversion to the necessity to judge the 
effects of injury and fix a dollar recov- 
ery for it, if the case requires it? Will 
this blunt the rapier mentality of a judge 
and corrupt his judgment of other issues? 
This is a most tenuous supposition for 
which there is not a scintilla of evidence 
in logic or in fact. The human mind is 
not so fragile. 

Our learned judicial critic has said 
elsewhere in another address that these 
cases involving torts are stuff—and that 
is not my word—stuff which add little to 
the development of jurisprudence. 

The human relationships which enter 
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into the law of torts are as ramified as 
living itself. The concentration required 
in dealing with these relationships has 
produced and is producing the most cre- 
ative concepts by some of our greatest 
judicial thinkers. There is still need for 
the deepest contemplation and courage- 
ous thinking for the announcement of 
new rights and new wrongs in the con- 
text of our era. No judicial blade need 
rust nor be corrupted in dealing with 
such perplexing problems of torts as priv- 
ity as the touchstone of duty; special du- 
ties to the young and heedless, the en- 
largement of the duty to licensees and 
even trespassers, the immunities and privi- 
leges of municipal corporations to men- 
tion but a few. 

It won’t do to say that it is only plan- 
ned to close the courts to those wronged 
by the automobile accidents. The philoso- 
phy which rejects one class will not abide 
the other classes for long. 

As our judicial critic has himself re- 
flected in another speech, if the courts 
cannot cope with the automobile, how will 
the courts manage with problems that 
further technological advances which are 
now in the offing will thrust upon the 
court? 

The House of Justice will have to 
change its name if it must exclude groups 
of the population because the house is 
too crowded. A judicial aversion to eval- 
uate injury and loss in terms of money 
should not lead us to abandon the sci- 
ence of the law of torts to legislated 
rigid schedules for injury and disability. 

I submit to you as members of the bar, 
what Lord MacMillan said about us law- 
yers may well be applied to a judge. 


“Nothing human must be alien to 
him, for if he is to fulfill his role use- 
fully and wisely, he must have a mind 
not merely stored with the precedents 
of law, but possessing width of compre- 
hension, serenity of outlook and cath- 
olicity of sympathy.” 

With nostalgic recollection, our judi- 
cial critic writes: 

“Time was when the court existed for 
the peaceful resolution of controversies 
that appeared to the parties to be irre- 
concilable, and lawyers brought cases 
into court with every expectation that 
they would be tried. Now the court of- 
fers a market place where the negli- 
gence bar comes to trade.” 
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In the first place, I say that it is doubt- 
ful whether such a halcyon condition as 
he first postulates ever existed. Reflection 
on psychological motives and processes in 
behavior will convince that it is the rare 
individual who is eager to go through 
ordeal by battle in the courts or else- 
where. Whether in controversies over 
money loss in business, or in the more 
personal areas of pain, suffering and dis- 
ability, the stage where differences be- 
come irreconcilable cannot be determined 
before the ordeal of battle commences or 
is about to commence. This is always true. 
In the criminal courts this takes the form 
of taking and receiving lesser pleas than 
that warranted by the people’s charges. 

The stature of the judge is determined 
by his own personality and his relation- 
ships to the bar and to the public. A 
judge may try every case and settle none 
of them, and have very little stature. 
A judge may adjust every case, enjoy the 
highest esteem and never be dubbed by 
any so-called slurs, akin to claim agent. 

These belittling terms used to label the 
activities necessary to dispose of the court’s 
business is idiosyncratic. No one need par- 
ticipate in it, who feels demeaned by it. 

I also challenge and deplore, and I am 
sure as lawyers you must also challenge 
and deplore the statement made by the 
judge, that the image of justice has been 
tarnishd and degraded here and abroad 
by the disposition of tort cases and that 
the trial bar finds the court a cozy place 
to arrange deals. 

There has been ignored completely the 
advocate’s intense preoccupation with the 
facts and the law applicable to his cli- 
ent’s rights; the uncounted hours of prep- 
aration for trial on the facts and on the 
law; the examinations he must conduct 
and be prepared for, of parties and wit- 
nesses, medical and lay; of the many days 
of the court year in which he is actually 
on trial before an adjustment can be ef- 
fected of the controversy he is engaged in. 

The word picture of a Paris Flea Mar- 
ket as a bargaining place comparable to 
the courts is very colorful. But if it is 
intended for public guidance, it falls very 
far short of the critical appraisal and 
thought usually associated with the judi- 
cial speaker I am referring to. 

Says this critic: 

“The crushing weight of the sheer 
number of cases just affords no time 
for the fine, sensitive consideration that 
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judges would like to bring to every case 
in the courts.” 


I don’t agree that because the court 
calendars before the court are vastly larg- 
er than those related to commercial dis- 
putes, that the individual case on the 
tort calendar, which requires it, does not 
receive the thought and consideration and 
judgment of the trial judge. The judges 
as instruments of justice are human and 
varied. There is no way of inculcating the 
same sensitivity, perception and courag- 
eous conviction in all of them. It is not 
the driving urgency of time and necessity 
for speed which produces the insensitive 
judgment, which our judicial critic wish- 
es to avoid. 

There is no fixed gestation period for 
truth, and there is ample time before the 
courts for the study of such matters as 
require time. 

Constant reference is made, without any 
attempt to evaluate the significance of 
it, that only 9 per cent of the cases 
brought are fully tried. That is the fig- 
ure I have read in the judge’s speech. The 
fact that 9 per cent of the cases brought 
are fully tried is no indication of the 
number of cases which have had to be 
prepared for trial and tried sometimes 
for days before settlement. It is the 9 per 
cent of the cases that have been fully 
tried that keep the Appellate judges 
toiling far into the night to keep up with 
their calendar. If 50 per cent of them 
were tried as is alleged in the serene days 
of yesterday, the problems of congestion 
would overwhelm the appellate court as 
well as the trial courts. 

Another curious inconsistency arises 
from the statement about the 9 per cent 
of the litigation being actually tried to 
a conclusion. The judge says it applies 
to all the cases—equity cases as well as 
commercial cases and tort cases. Well, 
isn’t it then true that the processes of 
adjustment and reconciliation which are 
derided as haggling, are addressed to all 
litigation. 

In what circumstances does our critic 
feel that he would have brought to a de- 
cision a firmer judgment and more valid 
conclusion if he didn’t have to cut the 
Gordian Knot of time? 

What lack has developed in the func- 
tion of adjudication as a result of which 
we have to whip the tort claimant out of 

the temple of justice? 
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What boon would then follow to the 
body politic by expunging this body liti- 
gant? Is it that it would cost less? Even 
if it were true, I submit it is not relevant. 

Was the quality of justice fifty years 
ago or a hundred years ago better because 
there were not so many hurt by the civil- 
ization of that day? The term “quality of 
justice” in a given case is a phrase which 
can have no real relationship to the prob- 
lem of calendars. I have never met a 
judge who has confessed that, “I haven't 
got the time to decide this case the way 
I should or would if I had more time.” 


Analogies are dangerous criteria for con- 
clusions which are logically to be deduced 
from the concrete facts which are to be 
decided; and I submit to you it was a 
grievous error for the speaker to whom I 
am referring to analogize the court situa- 
tion as corresponding to the fact that 
“Thomas Chippendale could not have in- 
troduced Grand Rapids assembly line 
methods into his 18th Century Workshop 
and have still maintained the unique 
quality of his product.” 

What that had to do with the case, I 
don’t know. 

I can easily see where the uniqueness 
of different brands of furniture may dif- 
fer but what unique quality in justice 
has suffered and where and in what 
branches of law because of the extent of 
personal injury litigation? 

I am forced to disagree with the basic 
conception that the courts in the adminis- 
tration of justice “are much in the same 
position as manufacturer who accepts or- 
ders for several times the capacity of his 
place. He must either reject some busi- 
ness or build a plant several times the 
size of his present one.” 


The profit motive of a manufacturer 
which would dictate whether it was worth 
his while to build another plant, has 
nothing to do with our problem. Neither 
are the courts in a position where they 
can say that they wish to reject “busi- 
ness” if that has become the proper time 
to apply. If the court structure must be- 
come larger, because there is more busi- 
ness, then it must be recognized that there 
is more business because the community 
has correspondingly grown. This growth 
is not unhealthy. No one seeks to throttle 
it. In fact, it is the aim of all our science 
and imagination to make it more abound- 
ing. Those who are in consequence in- 
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jured are not a cancerous growth on that 
abundance. 

Our critic fears that our clients, the 
accident victims, “demoralize the tradi- 
tional decisional process.” Why? He says, 
“There must be time out for philosophers 
in the present traditional judicial sys- 
tem. There must be time for brooding 
and for lonely re-examination, and there 
is just no time for this type of case treat- 
ment in our overworked New York city 
courts.” 

These words are in a very haunting 
mood. They signify a deeply felt personal 
reaction to a dedicated task. I can reply 
only that the depth of feeling which 
prompted it is not related to the problem 
of time connected with the tort calendar. 

The materials which fashion the vast 
majority of all litigation in the courts, 
commercial as well as tort, are not con- 
genial to “brooding and lonely examina- 
tion.” It is certainly no reason for deny- 
ing them such examination and consid- 
eration as they are entitled to. 

Where is the warrant for the notion 
that the disposition of commercial and 
equity cases offers a greater or more satis- 
fying challenge to the judicial intellect 
than the resolution and disposition of tort 
cases? Why is it that the judge who at 
or during trial adjusts a commercial or 
equity case retains the dignity of his high 
office while a judge who adjusts a tort 
case is demeaned to the status of a claims 
man? 

Why is it that since all cases, commer- 
cial and equity, rarely reach trial that 
only the lawyers who represent the tort 
claimants are stigmatized as using thé 
courts as salesrooms and judges as their 
claims adjusters? 

It is true that the vast majority of cases 
that come before the court are eventually 
settled. That is because there are no vital 
and fundamental differences between the 
parties which require the application of 
new legal concepts. 

Judge Cardozo once wrote that “Nine- 
tenths or perhaps more of the cases that 
come before a court are predetermined— 
predetermined in the sense that their fate 
is pre-established by the inevitable laws 
that follow men from birth to death. 
The range of free activity is relatively 
small.” 

With respect to tort claims, then, there 
is always room for reconciliation of any 
controversy. To the person who believes 
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he was wrongfully injured, reconciliation 
and adjustment becomes a goal of justice. 

It will profit everybody to consider 
what justice means, and that its quality 
cannot be isolated into some rare product 
of a brooding mind. It embodies more 
than juristic concepts, more than just the 
entry of a final judgment. It means dif- 
ferent things to different minds and at 
different times. The quality of justice 
must be found in the context of the 
clamoring needs of the community and the 
goal to finally resolve conflicts, and you 
cannot isolate it from all social interests. 
It must appraise a host of values. Justice 
is confronted by many needs. That is why 
Dean Pound said that “the whole legal 
order is instinct with compromise, adjust- 
ment and reconciliation.” 

And the great Cardozo said: “Perhaps 
we shall even find at times that when 
talking about justice, the quality we have 
in mind is charity, though this is the 
one quality that is often contrasted with 
the other.” 

One of our most distinguished lawyers 
and teachers, Charles P. Curtis, wrote that 
“In justice we are dealing not just with 
facts or behavior, but with human satis- 
factions. You might say that justice fs 
composed chiefly of the satisfactions of 
everybody, even remotely concerned in the 
case, except the lawyers and the judge.” 

Said Judge Cardozo again: 


“Judges march at time to pitiless con- 
clusions under the prod of a remorse- 
less logic which is supposed to leave 
them no alternative. They deplore the 
sacrificial rite. They perform it none- 
theless with averted gaze, convinced as 
they obey the. bidding of their office, 
that the victim is offered up to the 
gods of jurisprudence on the altar of 
regularity. I suspect that many of these 
sacrifices would have been discovered 
to be needless if a sounder analysis of 
the growth of the law, a deeper and 
truer comprehension of its methods had 
opened their priestly ears to the call 
of other values.” 


Since, then, the quest cannot be for cer- 
tainty, and only probability is the goal 
of all the study and thought, what greater 
service can there be for a just result than 
reconciliation and adjustment? The sta- 
tistics showing the small number of com- 
pleted trials, commercial as well as tort 
cases, reveals that the community has 
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adopted a sociological jurisprudence which 
avoids having final sentence passed on 
their rights and duties, and subordinates 
legal concepts to harmonious adjustments. 
Who shall reject this in the name of jus- 
tice? 

It is simply not true that the judge 
descends to the level of a mere adminis- 
trative clerk when pursuing this task of 
reconciliation. I want to say to and of 
our judicial critic, that he was as esteem- 
ed and honored when he presided over 
trials and settlement calendars as he is 
today in our great appellate court. His 
wisdom and impartiality then were always 
of the greatest importance as he dissected 
for the opposing parties their respective 
positions and brought about an adjust- 
ment. It is very sad that so true a friend 
of the bar has so assailed tort litigants 
and their advocates. Agreed, our citiliza- 
tion is expanding at so great a rate that 
its production of riches on the one hand 
creates an alarming increase in accident 
victims. Because of this, are the courts 
which were created to serve the whole 
community, to serve it by relegating the 
rights of the preponderant part of tlie 
community which appeals to them to some 
administrative body. The community 
which the courts are mandated to serve 


‘has two bodies. One is the entire body 


politic, which in the greatest traditions 
of social development aspires to and 
yearns for justice. The other is the body 
litigant, which turns to the courts to ob- 
tain that justice. 

Both together pay the costs of the court 
structure, as together they pay for the 
entire framework of communal living. 
The injured and the dead are the vic- 
tims. Justice to them must be the cardi- 
nal consideration. 

In a subsequent address, our judicial 
critic admitted, that he believes that per- 
sonal injury litigation can best be handled 
in the courts, a reversal of his prior posi- 
tion, but he believes it conditionally; pro- 
vided he says that it can be done effi- 
ciently, economically, with dignity and 
without delay. With respect, I say that 
while all of these provisos are important, 
the overriding consideration is justice to 
both plaintiffs and defendants as litigants. 

The speaker to whom I am referring 
is deeply concerned, and justly so, with 
the face of our justice as it is revealed 
abroad. Well, is that face more glowing 
if we change the name over the portals 
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of the building into which the litigant 
must enter from Supreme Court to Su- 
preme Bureau? Is there any difference un- 
less justice is done inside? And if justice 
is not done efficiently and economically 
and without delay, what then? 

Always and ever, for every kind of rea- 
son, we who represent the injured are 
told that if we do not mend our ways in 
particular fashions, the public interest will 
demand that the trial of tort cases be 
taken out of the courts. Administrative 
bureaus like the workmen’s compensation 
boards will make awards based on pre- 
scribed schedules. The public, we are 
told, abhors and will not tolerate con- 
gested calendars because “Justice delayed 
is justice denied.” 

Now the power of a resounding phrase, 
to stultify thinking is well known. That 
is a beautiful phrase, “Justice delayed is 
justice denied.” 

It has a Godlike idealistic sweep. Its 
current use in the suggested plans with 
reference to calendar congestion must be 
very critically analyzed. We must ask 
those who use them, and who support 
their plans: 

“What are you up to, you who are re- 
ferring to that glorious ideal? Since jus- 
tice is your plea, how do you mean to 
aid justice? Because you want to make it 
speedier, are you really proposing to deny 
justice and make injustice speedy? In the 
name of justice to the litigant what is it 
you propose to do to him who is the 
victim of the accident?” 

Judge Jerome Frank noted the profound 
truth that the test of the moral quality 
of a civilization was in its treatment of 
the weak and the powerless. 

Ask the litigant, the injured in whose 
name they are seeking to invoke this plan 
of quick justice what he thinks of the 
type of justice which will award him $36 
a week for 288 weeks for the loss of a leg, 
or that same compensation for 312 weeks 
for the loss of an arm. The hand of a 
pianist has no better rating than the hand 
of an idler. The watchmaker’s fingers are 
on a par with the drunkard. 

Is the litigant so hurried that he wishes 
to scuttle his life and future and children 
along with him? Would he rather not 
have delayed justice than none? 

Maybe justice delayed is part a denial 
of it, but what about justice denied, re- 
fused and unobtainable? Because you can’t 
get to the injured claimant fast enough, 
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then you won’t get to him at all? 

Speedy justice! I see speed, but where 
is the justice? 

And is this holocaust of the innocent 
truly demanded by an aroused public? 
We ask who has so aroused it if in fact 
it is aroused at all? And for what pur- 
pose? 

No limits are set to the profits of in- 
dividual or corporate enterprise; the prof- 
its of management which send its cars and 
trucks through the streets are rightfully 
earned and we admire and respect the 
abilities of those who manage, control 
and expand those industries. ‘The courts 
extend the greatest consideration to their 
problems and they are certainly entitled 
to it. 

But are not enterprises which flourish 
by the democratic process of individual 
responsibility to be judged by the same 
democratic process? Where they inflict in- 
jury, is the victim no longer to be con- 
sidered as an individual? Why should he 
be relegated to become a ward of govern- 
ment and a recipient of its charity? Make 
no mistake, the term compensation is a 
semantic term meaning dole. The goal of 
justice in a breach of contract action is 
full indemnity. 

It is no different for the injured. What 
full restitution is, members of the bar, 
depends on what we, the community, 
value and the sense of deprivation we ex- 
perience when it is lost. Where the social 
climate is such that it evaluates the tragic 
loss of life and limb and personality, caus- 
ed by the fault of another, in terms of an 
ordained schedule for all, then full resti- 
tution becomes a taunting phrase. 


When social thinking becomes so atro- 
phied that the principle of indemnity for 
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harm is mocked in the name of congested 
calendars, then the bandage over the eyes 
of justice assumes a brand new signifi- 
cance. 

The Lord loves the poor, we are told, 
because he made so many of them. But 
the courts do not love the tort litigant 
because there are too many of them. AI- 
ways change is presented to in the hal- 
lowed name of progress and the hesita- 
tion to change is given the name of ob- 
structionism. 

In closing, I want you to pay close at- 
tention to these concluding sentences be- 
cause it is not I who am the author but 
the very critic who assails the trial bar 
for not unhesitatingly sponsoring drastic 
action. 

Here is what he said: 


“Before venturing to make any pro- 
found change in our judicial process, 
such studies must be made in depth 
and in all dimensions. This requires a 
search for data not usually available 
to judges or lawyers in their respective 
roles. 

“A program of sound scientific study 
of our needs and problems is an in- 
dispensable requisite to constructive and 
knowledgeable change.” 

And said he: 

“I don’t profess to know what such 
studies will show about our existing 
problems, developing trends or atrophy- 
ing functions.” 


But I say until all the returns are in, 
I say for myself and for my clients, I am 
not willing to exchange our birthright 
for a mess of administrative potage no 
better for being prepared by some judi- 
cial cooks. 





5, 
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OF LAW AND MEDICINE 


Medicolegal subjects, the doctor-lawyer relationship, medi- 
cal evidence, expert medical testimony, medical malpractice and 
its trends, and similar topics, will be presented.in this depart- 
ment. The Journal will be pleased to have its readers submit 
articles of this type, either written by them or which may come 


to their attention. 





Medical Aspects of Hazards from Atomic Energy 
and Its By-Products* 


L. HENRY GARLAND, M.D.** 
San Francisco, California 


The hazards of existence on this planet 
are numerous and varied—ranging from 
the spiritual and moral to the political and 
physical. Some of these are acceptable and 
some unacceptable. Many involve the in- 
dividual alone, others the individual, his 
fellow citizens and his descendants. ‘The 
more conspicuous physical and medical 
hazards include the common infections, 
the degenerative diseases, accidents, and 
perhaps over-population. Our cherished 
habits enhance many of these, notably our 
tendency to over-eat, over-drink, over- 
smoke and over-indulge in speed. A Swed- 
ish scientist (Ehrenberg) tells us that our 
habit of wearing trousers during the last 
two centuries has probably resulted in 
thermal mutagenic hazards of no mean ex- 
tent: should we wear kilts?—he is quite 
serious. 

It is important to remember that our 
humanitarian or emotional instincts lead 
us steadily to increase our genetic hazards. 
Competent doctoring (by use of antibio- 


* Delivered at annual meeting of the Section of 
Insurance, Negligence and Compensation Law, 
American Bar Association, Los Angeles, California, 
August 26, 1958. Printed by permission. 

**Clinical Professor of Radiology, Stanford Uni- 
versity Medical School, past chairman, Committee 
on Cancer Diagnosis and Therapy, National Re- 
search Council, member, Radiological Safety Evalu- 
ation Board, California State Civil Defense Program, 
consultant in Radiology, Armed Forces Institute of 
American Bar Association, Los Angeles, California, 
Pathology, Washington, D.C., consultant, Subcom- 
mittee on Permissible Emergency Exposure Doses, 
National Committee on Radiation Protection and 
Measurement. 


tics, insulin, modern surgery, transfusions 
and the like) defeats the law of natural 
selection. Whenever a child is born to a 
parent whose life has been saved by med- 
ical care, a set of genes persists which 
otherwise would have been eliminated. In 
many cases these may be no worse than 
the average, but in others the child and 
his descendants will have a greater than 
average possibility of bearing some con- 
genital weakness. Framed in this perspec- 
tive, let us consider some medical aspects 
of atomic hazards. 


Radiation and Cells 


Atomic energy and its by-products influ- 
ence us by virtue of the ionizing radiation 
they produce—radiation which is essential- 
ly invisible and impalpable, but readily 
detectable with appropriate instruments. 
This radiation is composed of particulate 
matter, of electromagnetic waves, or both— 
and is similar to the natural radioactivity 
to which all of us have been exposed ever 
since our evolution commenced, perhaps 
four billion years ago. 

Natural sources of radiation include cos- 
mic rays, traces of uranium and radium in 
rocks, of radium in drinking water, and of 
radioactive carbon and potassium in food. 
Cosmic radiation, near the earth, consists 
of a mixture of electrons, neutrons, mesons 
and gamma rays. Artificial sources in- 
clude hundreds of radioactive isotopes—of 
widely varying intensity and durability. 
For example, radioactive iodine 131 has a 
half-life (or time required for half of its 
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TABLE 1 
Estimated Radiation Received from Natural or Common Sources (Hoyt) 
Source Millirads per year 

Cosmic Rays—sea level 35 

Cosmic Rays—10,000 feet 100 
Earth’s crust—sedimentary rock 43 

Earth’s crust—granite 110 
Earth’s crust—open ocean 20 
Radium in normal human bone 7-70 
Radioactive K. & C. in the body 20 

Wrist watch dial (1 microcurie of 

radium at an average distance of 

1 foot) 40 
Radiostrontium (adult, H bomb 
tests) 0.6 














radioactive nuclei to disintegrate) of 8 
days; radioactive iodine!28 has a half-life of 
only 25 minutes; while radium226 has a 
half-life of 1590 years. 

The common types of ionizing radiation 
are gamma rays, x-rays, alpha particles, 
beta particles and neutrons. Alpha part- 
icles penetrate tissue for only a fraction of 
a millimeter, beta particles commonly tra- 
verse no more than a few millimeters; but 
gamma rays, x-rays and fast neutrons can 
penetrate the entire body. All forms of 
ionizing radiation produce qualitatively 
similar effects due to the formation of 
electrically charged particles or ions in the 
tissue through which they pass. 


The tissue effect depends on several fac- 
tors, including the amount of energy ab- 
sorbed, the rate at which it is absorbed, 
the relative sensitivity of the tissues affect- 
ed, the degree of prior injury, infection or 
impaired blood supply of the tissue in 
question, and so forth. In general, suscep- 
tible tissues are those with rapid metabolic 
rates. The visible effects of radiation may 
be apparent in a matter of hours (with 
very large doses) or become evident only 
after latent periods of days, months or 
years. The time interval is determined 
largely by dose and cell type. The regene- 
rative and reparative responses to radia- 
tion differ amongst various cells.* It is 


* Histologically, radiation changes range from 
swelling, granularity and vacuolization of the cyto- 
plasm, to local coagulation necrosis. Nuclei show 
hyperchromatism with clumping of chromatin, pyk- 
nosis, and karyorrhexis. Swollen vesicular nuclei, 
giant cell formation, reduction or arrest of mitoses 
and production of abnormal mitotic forms may be 
seen. Intercellular damage consists of edema of the 


important to note that similar cellular 
changes also occur after thermal, chemical, 
mechanical and other forms of injury, 
though often with a shorter latent period. 

The severity of radiation injury is there- 
fore determined by the interplay of these 
several factors: the type and dose of rad- 
iation received, the duration of the period 
of exposure, the extent and part of the 
body which has been irradiated, and the 
age of the person or tissue exposed. The 
medical findings will be accordingly var- 
ied, ranging from the simple to the very 
complex. 

The basic unit of radiation exposure is 
the roentgen, abbreviated as r, and of rad- 
iation dose the rad or rem. The roentgen 
represents the quantity of x or gamma rad- 
iation which will produce a_ certain 
amount of ionization in a specified volume 
of air. A milliroentgen is 1/1000 of a ro- 
entgen, or 0.001 r. The rad is a unit of 
absorbed dose, that is of energy absorbed 
by tissue; one rad equals approximately 
100 ergs per gram. A millirad is 1/1000 of 
arad. With 200 KV (orthovoltage) x-rays, 
one roentgen of exposure will usually re- 
sult in about one rad of absorbed dose in 
soft tissue. With gamma rays and mega- 
voltage x-rays, the absorbed dose from one 
r is somewhat less. 

Rems are units of absorbed dose that 
take into consideration the different bio- 
logical effectiveness per roentgen of differ- 





collagenous matrix, and variable degrees of degene- 
ration and hyalinization. Vascular changes include 
endothelial swelling, necrosis, exudation, throm- 
bosis and eventually hyalinization. All living tis- 
sue can be killed if exposed to sufficiently high 
doses of radiation. 
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ent types of radiation. For most gamma 
and x-rays from radioactive sources, one 
rem is essentially equivalent to one rad. 
However, for neutrons and certain other 
types of radiation, the rem and the rad are 
not interchangeable. Rem stands for ro- 
entgen equivalent mammal (man). 
Radioactive materials are measured in 
grams for weight and curies for amount of 
activity, or fractions of a gram or curie 
(millicurie, microcurie, etc.). One milli- 
gram of radium, with a surrounding filter 
of 0.5 mm. of platinum, results in air ex- 
posure rate of about 8 r per hour at a dis- 
tance of one centimeter from the “point 
source” of the radium. The calculation 
and recording of the dose absorbed from 
injected, inhaled or ingested radioisotopes 
is quite complex. Your radiologist works 
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with the radiation physicist in making 
such determinations. 


It should be constantly borne in mind 
that there is a wide difference between 
acute total body radiation and chronic or 
intermittent partial body radiation. Acute 
total body radiation happens near atomic 
bomb explosions; intermittent partial 
body radiation occurs in connection with 
many industrial and medical procedures. 
Expressions of dose therefore require the 
listing of at least three factors: rads, time, 
and volume or area of tissue irradiated. 
Reliable calculation of gonadal dose may 
require much additional data. (Space does 
not permit consideration of dose from in- 
duced radioactivity, such as may occur 
with massive external exposure.) 





























TABLE 2 
Variations in Effects of Different Doses of H. V. Radiation 
Dose Time Area Calculated Volume Biological Effect 
in rads | During which | Radiated Dose in Mega- on Local Tissues, 
Dose is deliver-| (diameter of gram Rads or on Body of the 
ed (Days) area in cm.) Individual 
6000 30 6 ] Cure of local cancer 
6000 l 6 l Necrosis of tissue 
600 30 200 80 Marrow injury 
600 1 200 80 Death, probable 
60 30 60 0.5 No discernible effect 
60 l 60 0.5 Anti-inflammatory 
3 11,000 200 0.6 Evolution! (a) 
4 11,000 5-60 +0.03 No discernible 
effect (b) 























(a) This is the natural background dose in 30 years. 
(b) This is upper range of estimated U.S. dosage of medicodental origin. 


It is repeated: expressions of dosage can- 
not be brief or simple. This is particular- 
ly important in considerations of acciden- 
tal total body exposure. The problems 
involved are well illustrated and described 
by Hemplemann and associates in the “An- 
nals of Internal Medicine” for February 
1952, and by Hoffman and associates in 
the “American Journal of Roentgenology” 
for January 1957. Serious students of the 
problem of facts pertaining to radiation 
exposure measurement should be familiar 
with these articles. 

The biological effects of radiation us- 
ually increase with the number of cells 
(or volume of tissue) irradiated. The x- 
ray roentgen volume dose may be calcu- 


lated if you know the skin dose in rads, 
the size of the irradiating beam and cer- 
tain other physical data. One formula 
used for this purpose is as follows: 


I=144xAxDo (x-l4), where 
I= the integral dose 
1.44=a constant (from absorption co- 
efficient) 
A=the area of the field in square 
centimeters 
Do = the skin dose in rads 
x-l4 = the depth in the patient at which 
Do, the skin dose, is reduced to 
50% 
Hazards, General Body 
(So-called “Somatic” Hazards) 
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The effects of radiation on the health 
of the individual may be classified as bene- 
ficial or harmful, early or late, and _ re- 
coverable or irrecoverable. Beneficial ef- 
fects are exemplified by the diagnosis of 
early pulmonary disease or by the radio- 
therapeutic cure of a localized cancer— 
(the latter as a result of increased sensi- 
tivity of cancer cells in relation to sur- 
rounding normal cells). Harmful effects 
include body or somatic injury (which 
may be general or localized), and gonadal 
or genetic injury (which involves the testes 
and ovaries). 


These harmful effects will be consider- 
ed in the following paragraphs: 

Effects occurring within a few weeks of 
exposure: 

High dose, whole body, acute exposure 
(e.g. to 1000 rads of penetrating radiation) 
will result in acute illness, manifested by 
nausea, vomiting and diarrhea, and death 
within a matter of days. In civil life, ex- 
posure to such a dosage could occur only 
under the most exceptional or extraord- 
inary circumstances, such as very close to 
a major nuclear accident. The resulting 
“acute radiation syndrome” has been fully 
described and documented. 

Lesser dose, whole body, acute exposure. 
In adults, this will result in variable de- 
grees of injury and sickness, according to 
the following general outline: 


0- 25 rads—No observable effect. 

25- 50 rads—Possible blood cell chan- 
ges, but no apparent ser- 
ious injury. 

50-100 rads—Blood cell changes; some 
tissue injury; no physical 
disability in recorded cases. 

100-200 rads—Injury and possible dis- 
ability (tiredness, nausea 
and vomiting for about 
one day, followed by other 
symptoms of radiation 
sickness in a certain per- 
centage of the exposed 


group). These include 
diarrhea, bleeding, skin 
changes, etc. Remember 
that we are discussing 


acute, total-body exposure 
from penetrating radia- 
tions. 

200-450 rads—Injury, with nausea and 
vomiting followed by oth- 
er symptoms of radiation 
sickness in most of the pa- 


- = 
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tients. From 20 to 50% of 
the exposed group will 
probably be dead within 
one month. The remaind- 
er will be convalescent for 
three to six months. Late 
blood and other changes 
may develop. 

450 rads or more—Injury; severe radia- 
tion sickness. From 50 to 
100% mortality within one 
month depending on dose. 
Few survivors after 750 
rads; none after 1000 rads. 


The range or spread of exposures listed 
above is due to the fact that there is a 
range or spread in the biologic response 
of different individuals to radiation, and 
also in the depth of penetration of the 
radiation in accordance with its source. 
Following a lethal dose of radiation, there 
is nausea and vomiting after a few hours, 
soon followed by diarrhea, inflammation 
of the mouth and throat, fever, emaciation 
and early death. With a median lethal 
dose (about 550 rads) nausea and vomit- 
ing occur on the first day; there is then a 
latent period of from two to twenty days 
during which the person will probably be 
relatively free of symptoms; then there is 
fever, malaise, hemorrhage and falling out 
of hair. There may be ulcerations in the 
mouth and intestinal tract. If death does 
not occur by the thirtieth day, the patient 
tends to make a slow convalescence. With 
moderate doses, the symptoms are slower 
to develop, less severe in degree and the 
latent period is longer. Recovery tends 
to occur unless there are complications 
or associated injuries. It is aided by anti- 
biotics, transfusions and good nursing. 

The early effects of exposure to large 
amounts of radioactive dust (or intense 
fallout) may be similar to the above. In 
one of the exposed Marshall Islands a few 
years ago, the inhabitants received an esti- 
mated whole body dose of about 175 r, 
mainly Beta rays. This produced mild ill- 
ness and diarrhea, with some skin injuries 
and hair loss, but no serious blood changes 
or deaths. Several apparently normal 
babies were subsequently delivered. 

Effects delayed for some months or 
years: 

Delayed effects of exposure to sufficient 
doses of penetrating radiation may occur 
from months to years later. These may be 
local or general. Local changes from large 
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doses include atrophy and fibrosis of skin 
and soft tissues, and necrosis of bone or 
cartilage. In rare instances cancer may 
subsequently develop in these damaged tis- 
tues. Cataract may occur if the eye has 
been irradiated. General changes include 
severe anemia and leukemia, and disorders 
of metabolism which may lead to slight 
shortening of the normal life span. 

Skin and soft tissues: The effects of rad- 
iation on the skin include transient ery- 
thema and temporary loss of hair after 
local dosage of about 400 rads at one sit- 
ting to areas over 1 cm. in diameter. 
There will be erythema and scarring after 
single local doses of 1500 rads, and scar- 
ring or ulceration after doses exceeding 
4000 rads or more spread over a few days. 
With more penetrating radiations, the sub- 
cutaneous soft tissues likewise will show 
variable degrees of hyperemia, then 
atrophy, and finally scarring. After ex- 
cessive doses to small areas (e.g. over 4000 
rads in one day or 10,000 rads in one 
month) local ulceration may occur, with 
chronic tissue changes, and, after some 
years, the possible development of local 
carcinoma or sarcoma. 

Bone and cartilage: Growth of bone and 
cartilage in children may be temporarily 
arrested with local doses of 6000 rads, and 
permanently with doses of over 3000 rads 
at one sitting. In some cases after large 
doses, bone necrosis and fracture may 
develop, and in a few heavily radiated 
areas, malignant tumor may _ eventuate. 
This may follow external application or 
internal deposition of radioactive mater- 
ials. Correct measurement of absorbed 
dose in bone itself is more complex than 
in soft tissues. 

Ocular lens: Cataract formation may 
occur after widely varying doses, most of- 
ten in the neighborhood of 1000 rads de- 
livered in a short period of time, whether 
by x-ray, gamma ray or neutron irradia- 
tion. Scarring after much lower dosage 
has been reported, but is exceptional. 
Neutron irradiation is the more likely 
source of risk. Microwave units and radar 
devices may also cause cataract. 

Myeloid and lymphoid tissue: A tempo- 
rary fall in the circulating red and white 
cells of the blood may follow exposure of 
the entire body to even moderate doses of 
x-rays or gamma rays, such as 50-100 rads, 
or after the ingestion of natural or artifi- 
cial radioactive materials. After termina- 
tion of external exposure, the blood count 
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usually returns to normal within a few 
weeks. However, if the dosage is suffic- 
iently high (perhaps several hundred rads, 
total body) or prolonged over a sufficient 
period of years (reaching thousands of 
rads), such conditions as severe anemia and 
leukemia may develop. The platelets will 
also be greatly reduced in numbers. Leu- 
kemia, fortunately, is a rare disease. At 
the present time, the recorded death rate 
in the United States is about 7 per 100,000 
per annum. This is about double the rate 
of twenty years ago; part of this increase 
may be due to difference in age composi- 
tion of the populace, and part to increased 
use of laboratory examinations and medi- 
cal consultations. While leukemia is a 
deadly disease and sometimes unquestion- 
ably related to excessive radiation, two 
points should be recollected: (1) it was 
present long before the discovery of x-rays 
or nuclear radiation; (2) its present lethal- 
ity results in only about one-fourth of 
that due to auto accidents each year. (This 
does not minimize the serious problem of 
leukemia—it does lend perspective to the 
problem.) 

Other tissues: ‘Tissues such as intestine, 
kidney, lung and so forth may show var- 
ious degrees of inflammatory reaction, 
scarring and necrosis following radiation. 
Functioning structures may be permanent- 
ly damaged wih large local doses (e.g. 1000 
rads in one day). Diffuse renal scarring, 
with local vascular changes, is termed 
nephrosclerosis. 

The fetal brain may be damaged by 
heavy irradiation, so that microcephaly or 
mental retardation results. The current 
contribution of man-made radiation to the 
pool of mental defectives of severe degree 
is calculated to be less than 3%. With 
improved techniques and restriction of 
radiation to the hands of those qualified 
to use it, this could be cut in at least half. 
Other tissue changes could result in de- 
creased resistance to disease, premature ag- 
ing, and the like. 

General metabolism: Much has been 
written on the shortening of life of radio- 
logists, and the premature aging of other 
radiation workers. It was reported in one 
study, that certain early radiologists, many 
of whom received estimated lifetime total- 
body doses of more than 3000 r, lived an 
average of about five years less than their 
fellow physicians. However, the age com- 
position of the two groups was subsequent- 
ly shown to be different. Those radio- 
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logists entering practice since about 1930 
manifest no shortening; on the contrary, 
their average survival appears to be slight- 
ly longer than that of other physicians. 
This has been credited to the use of sen- 
sible procedures, including modern equip- 
ment and protective devices, so that life- 
time total-body doses should not exceed 
100 r. Many investigators believe that 
there is a shortening of life of about one 
day per roentgen of total-body exposure. 
A lifespan of seventy years is equal to ap- 
proximately 27,500 days; 100 r, total-body 
may therefore shorten that to 27,400 days. 
But, at the other end of the spectrum, note 
that heavy radiation to the fetus may re- 
sult in fetal or infantile death. 

Cancer production: In the last sixty 
years it has become well established that 
some forms of cancer are related to ex- 
cessively large doses of ionizing radiation 
delivered to such structures as skin, sub- 
cutaneous tissues, mucous membrane and 
bone. Radiation skin cancers of the early 
industrial and professional persons con- 
nected with unshielded x-ray tube usage, 
radiation bronchial epithelial cancer in 
the Schneeberg radioactive ore miners, and 
radiation bone sarcomas in the persons ex- 
posed to excessive radium salt intake are 
generally accepted examples of “post hoc 
and propter hoc”. There are many ex- 
amples of radiation induced cancer in 
doctors and dentists themselves, resulting 
from excessive or improper use of low volt- 
age diagnostic x-ray units, including dental 
units. 

There has been reported in recent years 
a small group of tumors in which the re- 
lationship to prior radiation is difficult to 
establish; the connection is largely statist- 
ical and consists in the demonstration of 
an apparent increase in incidence of tum- 
ors amongst an exposed group. The data 
available are of variable quality and not 
always convincing. These include alleged 
cancers of the thyroid following low-dose 
thymic irradiation, and alleged leukemia 
following radioactive iodine therapy. 
Dunlap has emphasized the difficulty of 
relating small doses of radiation to subse- 
quent neoplasia, especially when the latent 
period is considerable, and tumors of 
identical type occur in persons independ- 
ent of prior irradiation. Simpson noted 
in 1955 that an adequate control series 
is still desirable prior to drawing definite 
conclusions as to the relationship of thy- 
roid cancer and thymic irradiation. In 
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a subsequent paper she pointed out the 
fact that the frequency of malignancy as a 
complication of irradiation is extraordin- 
arily small. For example, amongst the 
original 800 women radium dial painters, 
many of whom ingested enormous amounts 
of radium, only 8 bone sarcomas were re- 
ported (although the morbidity from other 
complications was much higher.) 

Decision as to whether a tumor is radia- 
tion-induced or otherwise may be im- 
possible, especially in the absence of skin 
or subcutaneous radiation changes. How- 
ever, in the presence of such changes, plus 
a suitable interval of years, there is little 
question. The doses of radiation leading 
to the formation of skin or bone cancer are 
usually in several thousand rads. At one 
time a high percentage of the Schneeberg- 
Joachimsthal pitchblende miners develop- 
ed lung cancer, apparently due to inhala- 
tion of radon gas. The I.C.R.P. advises 
that the concentration of this gas in in- 
spired air should not exceed 0.0001 micro- 
curies per litre. Prior to 1940, the radon 
content of the air in the named mines was 
about thirty times greater than this sub- 
sequently recommended level. After an 
average latent period of 17 years, some of 
the miners developed lung cancer. If the 
radon gas had been evenly spread through 
the lungs, the estimated chronic dose 
would have been equivalent to about 1000 
rads. However, since uneven distribution 
was more probable, small parts of the 
lungs may have been exposed to many 
times this amount during their working 
lifetimes. Lorenz studied this problem 
thoroughly and noted that, except for 
these mining districts, there is no clear cut 
evidence that radioactive exposure has 
ever induced lung cancer in man. Never- 
theless, measures should always be taken 
to eliminate the hazard of inhaling radio- 
active materials in the vicinity of nuclear 
reactors and radioisotope laboratories. 

Note on Radiostrontium: Ingested rad- 
ium, thorium and certain artificial radio- 
isotopes such as those of strontium, pluton- 
ium and cesium tend to remain for long 
periods of time in bone. Of these, stront- 
ium is by far the most abundant to date. 
If in sufficient concentration, local necro- 
sis and even neoplasm may occur—presum- 
ably after many years. Aplastic anemia 
and leukemia are also possible. In ani- 
mals, strontium 90 has been shown to ac- 
cumulate in bone also. 

Published strontium 90 calculations on 
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man are scanty. The N.A.S. report con- 
cluded that 1 microcurie of radiostrontium 
is equivalent to 0.1 microcurie of radium. 
We have some radium data on adult or 
near adult humans, for relatively high 
radium dosage levels. (See Table 3). An 
important missing link is data on low 
dosage levels, especially on those under 
21. Fortunately, the recorded incidence 
of radium induced bone sarcomas in hu- 
mans is quite small. However, applied to 
worldwide populations, the problem is 
potentially considerable. 


Hazards, Gonadal 


Sterility. Relatively large doses to the 
gonads of men or women will result in 
sterility. In man, a single dose of about 
600 rads to the testes, delivered at one 
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sitting, will probably produce permanent 
sterility. In women in the final decade of 
their reproductive years, a similar large 
ovarian dose will also sterilize (but even 
larger doses may be necessary in younger 
females). ‘These levels of dose are so high 
that, if they were received in the course of 
whole-body irradiation, the person would 
develop the acute radiation syndrome pre- 
viously described. It is extremely unlikely, 
therefore, that permanent sterility would 
be induced in one accidentally exposed to 
whole-body dosage, unless such acute over- 
whelming illness had been manifest. 
Temporary sterility occurs with lower 
amounts of irradiation (e.g. 250 rads), the 
dose varying within a considerable range. 
Fertility is not visibly impaired in modern 
radiation workers using ordinary radiation 


TABLE 3 


Bone Tumor Incidence in Radium-Exposed Workers (After Neuman) 

















Body Burden Exposure Bone Tumor Incidence 

in Microcuries Time in Tumors / Tumors /Yr./ 
of Radium Years Worker Person 
8.0 -23.0 31 1/8 0.004 
Group 12.0 - 7.0 27 2/9 0.008 
Aub et al 0.70- 2.0 31 2/9 0.008 
0.02- 0.5 - 0/4 wena 
Group 21.0 -10.0 25 4/21 0.008 
Hasterlik 0.1 - 1.0 25 2/19 0.004 
0.03- 0.1 25 0/4 —-- 

Average Natural Incidence* 0.00002 

0.00006 








safety precautions. Potency and libido are 
not directly related to sterility. The li- 
bido of radiologists and technicians is re- 
ported to be as excellent as that of their 
fellow workers in non-radiological fields! 


Abortion and stillbirth may result from 
large dosage of radiation, the range of ex- 
posure apparently varying with different 
individuals. 


* The annual incidence is age dependent; 2/100,- 
000 is an over-all average. For the radium patients’ 
age group, the incidence may be expected to be 2 
to 3 times higher than this average. If the tumor 
incidence in the radium patients were the same as 
in the over-all population, there would be less than 
one chance in ten (0.03 to 0.1) of finding a single 
bone tumor in this small group of 74 patients, 
while eleven were observed. 


Genetic hazards: There is little direct 
knowledge of the genetic effects of ioniz- 
ing radiation on man, but, based on know- 
ledge of the effects of radiations on other 
organisms, certain tentative conclusions 
are warranted. Mutations occur spontan- 
eously in all species at a very low rate. 
This rate may be increased by heat, chem- 
ical action, injury or radiation. Some 
geneticists believe that radiation normally 
accounts for about 10% of spontaneous 
mutations. If additional radiation is re- 
ceived, the rate or percentage is believed 
to increase proportionately. Therefore, if 
this rate were doubled (due to a “doub- 
ling dose” of radiation given to the whole 
population), radiogenic mutations might 
amount to about 20% of all mutations. 


OS ——— 
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TABLE 4 
Estimated Average Gonadal Dosage (U.S.) 
Source of Millirads Rads or rems 
Radiation | per yr. | per 
| | generation 
Natural | | 
background; 100 | 3 
-Medicodental 150 | 4 
| Weapons 10 | 0.3 
testing 
(Total: 7.3 rads or rems per genera- 
tion, versus geneticists “tolerable” limit 
of 13.1) 











Genetic irradiation is of course of conse- 
quence only to individuals in the repro- 
ductive age. Since the vast majority of 
births occur to persons under the age of 
forty, the major problem deals with per- 
sons in this age group. The rate at which 
certain mutations might reach a signifi- 
cant number is not precisely known. Cal- 
culations suggest that the incidence of 
achondroplasia, a dominant form of 
dwarfism, would almost double in a single 
generation in response to a_ so-called 
“doubling dose’ of radiation (estimated 
at 50-150 r) to the gonads of the whole 
populace. On the other hand, hemophilia 
would probably require about six genera- 
tions to be doubled, and a recessive mental 
disorder associated with phenylketonuria 
would apparently take more than fifty 
generations to increase its frequency by 
one-half. Nevertheless, it is in connection 
with this problem—mental disorders—that 
careful deliberation is essential. ‘There are 
grounds for believing that a doubling of 
the mutation rates of the genes concerned 
with the causation of mental diseases 
would, in a single generation, increase the 
frequency of low grade mental deficiency 
by about 3% and of the two principal 
types of mental illness (schizophrenia and 
manic depressive reaction) by about 1%. 
If the mutation rates were to remain at 
this doubled value, the incidence of men- 
tal diseases might ultimately double also, 
but only after many generations. 

The doubling dose of radiation for man 
is not known. It is estimated to be be- 
tween 50 and 150 rads in the gonads of 
the total population. It is inconceivable 
that in times of peace the entire popula- 
tion would receive such a dose. For levels 
of gonadal radiation up to the doubling 
dose, the genetic effects likewise are prob- 
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ably to be reckoned only for the popula- 
tion as a whole, and need not cause alarm 
to the individual on his own account. 
Therefore, if a certain situation (usually 
a personal medical problem) requires a 
given dosage, and if the dosage is inciden- 
tal to application of radiation by well 
trained individuals acting in accordance 
with established standards (e.g. U. S. 
Handbook 60), then the individual ex- 
posure is not of consequence. The small 
potential hazard is far outweighed by the 
great benefit. 


TABLE 5 
Estimated harmful mutations due to cur- 
rent medicodental radiation in U.S. 
(out of 4,000,000 births P.A.) 
Glass, Amer. Jour. Roentgenol, Dec., 1957 

















Annual | Annual Incr. 
| Incr. at end| at eventual 
| of 30 yr. | Equilibrium 
Achondroplasia —_ | 10 | 12 
Gross mental or | 
physical defects 800 8,000 
Embryonic, in- |. 
fant & childhood | 
deaths | 6,500 108,000 








Careful surveys of the dose (the geneti- 
cally significant annual gonad dose) aris- 
ing from medical use of ionizing radiation 
have been reported in Physics in Medicine 
and Biology for October 1957. These 
surveys reiterate the fact that at the pre- 
sent time diagnostic procedures produce 
the largest contribution. Most of the dose 
arises from a small group of examinations, 
a group constituting only about 10% of 
all x-ray diagnostic procedures. ‘These in- 
clude examinations of the abdomen, urin- 
ary tract, colon, lumbar spine, pelvis, hips 
and female genital tract. When possible, 
direct beam irradiation of the fetus dur- 
ing the first 3 months of pregnancy, should 
be avoided. Examination by skilled per- 
sons, using filtered, coned beams and init- 
ially correct technique will greatly reduce 
the dose in such work. The American 
College of Radiology has published and 
distributed the following statement: 

“The College will cooperate with all 
efforts to encourage the medical author- 
ities of this country to initiate a vigorous 
movement to reduce the radiation expos- 
ure from x-rays to the lowest limit consis- 
tent with medical wisdom, and in parti- 
cular that they take steps to assure that 
proper safeguards always be taken to mini- 
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mize the radiation dose to the reproductive 
cells. Radiologists spend long periods in 
special training and in acquiring exper- 
ience to foster judgment in the use of rad- 
iations. Appropriate training and exper- 
ience must be insisted upon for all users 
of radiation. For all, adequate stress must 
be placed on protection and safety aspects 
of the use of radiations in human beings.” 


Reported Military Hazards 


In an atomic explosion tremendous 
amounts of energy are released by nuclear 
re-arrangement, consisting of: 

(a) blast, approximately 55% 

(b) thermal radiation, approximately 
30% 

(c) nuclear radiation, approximately 
15%, of which about one-third is instan- 
taneous, and the remainder residual. 

The initial or instantaneous radiation 
consists mainly of gamma rays and neu- 
trons; it is most important in a high air 
burst and least in an underwater burst. 
The delayed radiation following atomic 
explosions is due to gamma rays and beta 
particles emitted from fission products, 
alpha particles from unfissioned bomb 
material, and radioactive isotopes produc- 
ed from bomb materials or induced in 
materials in the environment of the ex- 
plosion. 

The A bomb is a fission device. Neu- 
trons are added to U235 or plutonium?239 
and a violent reaction occurs, with nuclear 
fission, and emission of neutrons, gamma 
and beta rays. 

The H bomb is a fusion (thermonu- 
clear) device. Hydrogen exists in three 
isotopic forms: hydrogen, deuterium and 
tritium. To initiate a nuclear fusion re- 
action, temperatures of the order of a 
million degrees are necessary; these can be 
attained by a fission explosion. Weight 
for weight, fusion of deuterium nuclei 
produces nearly three times as much 
energy as the fission of uranium or pluton- 
ium. A hydrogen bomb encased in uran- 
ium (such as Russia apparently used re- 
cently) results in the highest recorded fall- 
out. 

Bombs may be exploded in the air, on 
the ground, below the ground, or below 
the surface of the water. 

With an air burst there is a maximum 
of destructive effect with a minimum of 
radioactivity remaining in the bombed 
area. A large amount of neutron and 
gamma radiation is released instantaneous- 
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ly. At the point of explosion the radio- 
active fission products vaporize and form 
a fireball which rises, cools and disperses 
the radioactive debris in the upper layers 
of the troposphere. 

With a ground burst rock, soil, and 
other materials are vaporized and incor- 
porated with the fireball. Under the in- 
stantaneous neutron irradiation, all of this 
material becomes radioactive. In addi- 
tion, the rising fireball sucks up additional 
dirt and dust from the earth’s surface. As 
this subsides, the radioactive particles and 
contaminated soil fall back to earth caus- 
ing a Jarge amount of residual nuclear 
radiation. Thus it might be a long time 
before the contaminated area could be 
safely re-entered and lived in. In adii- 
tion to the local fallout, very fine particles 
descend slowly and eventually cover large 
areas of the earth; much still remains in 
the stratosphere. 

With an under-water burst, phenomena 
will vary with the type of bomb, the depth 
of explosion, and the depth and area of 
the body of water. A “base surge” forms 
around the base of the high column of 
water produced by the explosion, and 
rises rapidly with ensuing moderate to 
heavy rainfall from this cloud mass. The 
“base surge” is likely to be highly radio- 
active from fission products, and presents 
a serious hazard over a large area, espec- 
ially downwind. 

The fission products which present a 
potential long-term hazard in addition to 
uranium or plutonium, are notably the 
radioactive isotopes cesium!37 and stront- 
ium9, The former has a half-life of thirty 
years, and strontium of twenty-eight years. 
The cumulative effects of its radiation in 
animals include anemia, bone necrosis, 
cancer and apparently leukemia. While 
present levels of radiostrontium in human 
bones are apparently quite safe, it is evi- 
dent that all of the strontium produced 
by nuclear tests so far has not yet come 
down from the stratosphere. 

Following the Marshall Island incident 
in 1954 it was found that ingestion was 
the chief source of internal radiation 
damage. 

Flash burns may be of any degree de- 
pending on the protection offered by 
clothing or other shielding. Atomic flash 
burns are due to heat and are sharp in 
outline and oriented to the point of ex- 
posure; for instance, the ear may be severe- 
ly burned, yet the skin behind the ear (in 
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its shadow) may be unharmed. White 
clothing tends to reflect flash heat, and 
dark clothing to absorb it. 

Fire will follow the atomic blast. The 
inrush of wind after the uprush of the ato- 
mic cloud produces a fire storm and severe 
burn cases may result. If there is no com- 
plicating injury from nuclear radiation, 
the determining factors in survival and 
rate of recovery will not vary from those 
of a comparable thermal burn. 

Our main interests however are the rad- 
iation effects, somatic and genetic. The 
severity of symptoms is related directly to 
several factors; the amount of radiation 
absorbed, the proportion of the body ex: 
posed, and the time interval involved. 
These in turn depend on the distance from 
epicentre, shielding and so forth. 


Reported Civil Hazards 


Peacetime uses of atomic energy and its 
by-products include many types such as the 
following: Industrial, Medico-dental, Re- 
search, and Miscellaneous lay laboratory 
use. 

Numerous sources of radiating energy 
are involved including reactors, power gen- 
erators, radioactive isotopes (which are 
now measured in thousands of grams or 
curies) , and miscellaneous sources. 

The terrific blasts produced by nuclear 
bombs have led to natural fears concern- 
ing the possible results of accidental ex- 
plosions from industrial use of atomic 
energy. Some experts believe that the 
dangers of explosion in the “boiler” type 
of an atomic power plant are about the 
same as those extant in a steam plant— 
that is, practically negligible if the plant 
is designed and handled by competent en- 
gineers. The experience to date in general 
supports this belief. There is truly a re- 
markable safety record in connection with 
the workers in United States atomic energy 
plants (for example, of the 14,000 workers 
at the Hanford General Electric Plant) . 

Nevertheless, accidents have occurred 
and some of these have been well docu- 
mented, notably those at the Chalk River 
Plant in Canada, at the Los Alamos, and 
at the Argonne Laboratories in the United 
States, and at the Windscale Plant in Eng- 
land. 

Houston and Miller in a recent article 
in Nucleonics comment on the fact that 
earlier designed nuclear reactors were easy 
to stop by insertion of a rod of neutron- 
absorbing material, but that modern large 
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reactors can reach a dangerous stage in 
milliseconds—too rapidly to permit such 
corrective device. Automatic suppression 
is essential if the neutrons in such a re- 
actor rise above a critical level. A reactor 
generating 60,000 KVA electric power pro- 
duces about 300 million curies of activity 
per day!! 

Examples of acute reactor accidents are 
given by Hemplemann et al and include 
the following types of incidents: 

A 54-year-old male received total body 
radiation equal to about 186 r or 194 rads. 
He showed no ill effect. Three years after 
exposure he remained clinically well. 

A 34-year-old male received total body 
radiation estimated equivalent to about 
410 rads. After some indisposition and 
loss of hair, he recovered and returned to 
work. Regrowth of hair was complete 
within four months. He became the 
father of a healthy boy five years later. 
He developed a cataract in the right eye. 

A 26-year-old man received a total body 
dose estimated at equivalent to about 562 
rads. However, his hands received consid- 
erably more, equivalent to from 5000 to 
40,000 rads. He developed the acute rad- 
iation syndrome and died twenty-four days 
later. 


In addition to the above “major disast- 
er” type of accident, there is always the 
possibility of damage to the health of in- 
dustrial personnel or civilians from ioniz- 
ing radiation received in the plant or aris- 
ing from materials taken out of the plant. 
Minute amounts of radioactive materials 
can be tramped into automobiles and 
home carpets and left on doorknobs, etc.* 
Great alarm often arises when such are 
detected with audible counters, despite the 
fact that the citizen in question may have 
ten times as high a count from his own 
wristwatch. For this reason a sane ap- 
proach should always be encouraged in 
analyzing the significance of contaminated 
material. 

Hazards also arise from radioactive dust, 
radioactive gases, and contamination of 
water supplies from radioactive wastes. 
The normal rapid dilution of gases and 
waters usually results in negligible hazard 
from these sources. 

Radiation physicists can make rapid 
analyses of dust, air and water samples 


* See Skow et al: “Hazard evaluation following 
spill of 40 mgm. of radium.” San Francisco Naval 
Radiological Defense Laboratory. April 1950. 
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which permit determination of the degree 
of hazard. 


Accidents have occurred in connection 
with medical and research usage of radio- 
active isotopes. When radioactive mater- 
ials are in regular use by a group of per- 
sons, health regulations have long required 
that there be safety checks in the form of 
personnel monitoring, period medical ex- 
aminations and so forth. Hands, body, 
clothing and working areas are period- 
ically checked for radioactive contamina- 
tion. Regulations for decontamination or 
disposal of contaminated articles and 
wastes are published. Restrictions on eat- 
ing areas and cautions regarding drinking, 
smoking, etc., are posted. 


The numerous publications of the U. S. 
National Bureau of Standards (such as 
Handbooks 59 and 60) and, in this state, 
the General Safety Orders of the State De- 
partment of Industrial Relations (notably 
Article 53) should be familiar to all inter- 
ested persons. 


Self-Inflicted Hazards 


Hazards in professional persons are oft- 
en self-inflicted, arising from ignorance or 
carelessness. Some arise from devotion to 
research and are accepted as calculated 
risks incidental to the acquisition of know- 
ledge. They include atrophic skin 
changes and skin cancer, leukemia and 
anemia, and cataract. Sensible behaviour 
(radiation hygiene) readily prevents them. 


Hazards in industrial persons can be of 
similar origin. I have seen severe skin 
injuries in one man whose job consisted of 
holding a radiocobolt source on a stick 
close to the welds in pipes which he was 
radiographing. His injuries consisted of 
8 oval shallow skin and subcutaneous ul- 
cers, each about 3 inches in maximum dia- 
meter, on the outer side of each leg and 
the front of each groin. These were pain- 
ful and he lost considerable nutrition from 
the open sores. The location of the in- 
juries, their superficial nature and the ab- 
sence of comparable damage on the inner 
aspects of the legs showed that they could 
not possibly have been produced (as 
claimed) from unilateral occupational ex- 
posure. It turned out finally that they 
were all self-inflicted (apparently with a 
small portable x-ray unit) in an effort to 
secure a hoped-for large compensation 
award. 
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Radiologic Safety Evaluation and 
Protection 


Instruments for the detection of ioniz- 
ing radiation are now widely available, 
especially in the hands of radiologists and 
radiation physicists. Many state and fed- 
eral agencies maintain radiation monitor- 
ing services. Persons desirious of ascer- 
taining facts on radiation hazards should 
consult those with training and experience 
in their determination. 

Radiologists have maintained commit- 
tees on radiation protection for some 38 
years, and have aided the National Bu- 
reau of Standards in the issuance of a 
series of handbooks on radiation safety 
during that time—most of them produced 
under the outstanding leadership of Dr. 
Lauriston S. Taylor, an eminent radiation 
physicist. These are available from the 
Superintendent of Documents, Washing- 
ton, D.C., at nominal cost. They provide 
facts on hazards, measurement and _ pro- 
tection. 


Protection against fallout radiation may 
present problems because of its widespread 
and persistent character. The contaminat- 
ed area can be expected to extend well 
beyond that in which casualties result from 
blast, thermal radiation and the initial 
nuclear radiation. Protective measures 
can be classified into passive and active 
categories. Passive protection implies re- 
maining in the contaminated area and 
seeking shelter. Even basements of frame 
houses can attenuate considerable fallout 
radiation provided that commuting from 
and into outside areas is avoided. Active 
protection entails evacuation and/or de- 
contamination. Both procedures inevi- 
tably are hazardous because they involve 
exposure of personnel. Seeking shelter in 
relatively closed structures may be regard- 
ed as the best initial protective step. If 
commuting to outside areas is kept to a 
minimum, then the radiation level can be 
kept low. The decay of the fallout radia- 
tion with time will rapidly improve the 
situation. 

Radiation injuries should be prevented, 
but some are bound to happen because 
of accident and the human equation. Ef- 
fective and lifesaving treatment can be 
given to many of the exposed, especially 
when an acute dose is less than the “hos- 
pitalization threshold” or about 200 rads 
of total-body penerating radiation. Anti- 
biotics, transfusions and general medical 
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care will save many persons, both ambu- 
latory and hospitalized. Intravaneous in- 
jection of living bone marrow and other 
blood-forming cells may prove lifesaving 
for those exposed to higher doses. A fatal- 
istic approach to treatment must be re- 
sisted, since individual recovery tendencies 
vary widely. 

Finally, the medical benefits of radio- 
activity must not be lost sight of in the 
very real forest of radiation hazards. 
These benefits include the following: 

1. More accurate diagnosis of disease, 
with resulting better medical treatment. 
This is especially evident in connection 
with injuries, pulmonary disease, cardio- 
vascular disorders, and diseases of the 
other principal systems (central nervous 
system, genitourinary system, gastronintes- 
tinal system). Pre-cancerous lesions such 
as certain bronchial adenomas and _ poly- 
poid lesions of the intestinal and urinary 
tracts have become diagnosable and there- 
by curable. 

2. Radiation permits cure of certain 
types of accessible cancers, with better 
function and sometimes better cure rates 
than surgery. Localized cancers of the 
skin, lip, tongue, mouth and larynx can 
be completely cured by radiation, with 
preservation of function. Cancer of the 
uterine cervix is more curable by radiation 
than by any other known means. Hodg- 
kin’s disease, medulloblastoma, neuroblast- 
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oma and reticulum cell sarcome can be 
better cared for by radiotherapy than any 
other known means. 

3. As a result of the diagnosis of cer- 
tain curable diseases in childhood, the 
lives of many persons are prolonged. It is 
noteworthy that life expectancy from birth 
has increased approximately twenty-five 
years in this country since the discovery of 
x-rays. At the same time, mortality rates 
have decreased to less than one-third the 
figure prevalent in 1895. This increase in 
life expectancy and decrease in mortality 
rates are partly attributable to better use 
of radiation. 

4. Radiation permits better treatment of 
many non-neoplastic diseases, including 
hyperthyroidism, ankylosing spondylitis, 
axillary furunculosis, hemangioma, osteo- 
clastoma and pituitary adenoma. 

5. By far the most important contribu- 
tion of radiation to human welfare is its 
utilization in fundamental research into 
the nature of matter, including the nature 
of disease. Tracer studies using radio- 
active isotopes, analytic studies using 
radiochemistry, morphologic studies using 
microradiography all contribute to ad- 
vances in science and scientific knowledge. 

6. Living conditions for many persons 
are improved by the provision of cheap 
lighting and heating facilities. Nuclear 
power has aided such facilities and thereby 
contributed to healthful living conditions. 


TABLE 6 
Atomic Energy and Its By-Products 





Medical Hazards 
Tissue injury 
Leukemia & other tumors 
Life shortening 
Malformations 
Genetic changes 


Sterility & Death 





Medical Benefits 

More accurate diagnosis 
Cure of accessible tumors 
Life prolongation 
Better treatment of certain diseases 
Fundamental research into nature of 
matter, incl. disease (tracer studies) 
Improved living conditions (and bet- 
ter health) from nuclear power. 








Summary 


The medical aspects of nuclear radiation 
hazards depend in part on several factors: 

the type and dose of radiation received, 

the time or duration of exposure, 

the area and portion of the body irrad- 
iated, and 

the age of the person exposed. 

The first three factors can sometimes be 


abbreviated as r/t/a or rads, time, area, 
and permit deduction as to the probable 
effects of the exposure. Calculation of 
dose from internally applied radioactive 
materials is much more complex. 

The medical or biological effects will 
vary from severe to negligible, depending 
on whether the dose is large or small, 
acute or chronic, and whole-body or 
Further, there is a vast dif- 


partial-body. 
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ference between individual exposures and 
total population exposure. All radiation 
effects are essentially destructive and re- 
sult from cellular ionization, with distur- 
bance of chromosomes, gene molecules 
and/or enzyme reactions. With low dose, 
chronic, individual exposure, the effects 
may not manifest themselves for several 
years. 

The more common hazards may be sum- 
marized as somatic and genetic. Somatic 
hazards include skin, bone and other tis- 
sue injury, leukemia, cancer, sterility and 
death. Genetic hazards include various 
malformations, mental defects and _still- 
births. Most of these hazards require large 
dose exposure of adults for their produc- 
tion. 

Constant vigilance is necessary to keep 
personal exposure as low as possible, pre- 
ferably less than 0.3 r per week in occupa- 
tional workers, and even less than that in 
the general population as a whole. Radio- 
logists and radiation physicists are familiar 
with the hazards of overexposure and at- 
tend to self-protection, but industrial per- 
sonnel, being less conscious thereof, may 
need more constant reminder. 

The medical radiologist, both by train- 
ing and experience, is in the best position 
to advise and help in matters pertaining 
to the medical aspects of radiation hazards. 


Appendix 
Maximum Permissible Radiation 
Exposures to Man 
(Recommendations of N.C.R.P., 
April 1958, Condensed) 
For the purpose of these guides, the fol- 
lowing definitions are given: 

Controlled area. A defined area in 
which the occupational exposure of per- 
sonnel to radiation or to radioactive mat- 
erial is under the supervision of an indivi- 
dual in charge of radiation protection. 
(This implies that a controlled area is one 
that requires control of access, occupancy 
and working conditions for radiation pro- 
tection purposes.) 

Workload. The output of a radiation 
machine or a radioactive source integrated 
over a suitable time and expressed in ap- 
propriate units. 

Occupancy factor. The factor by which 
the workload should be multiplied to cor- 
rect for the degree or type of occupancy 
of the area in question. 

RBE dose. RBE stands for relative bio- 
logical effectiveness. An RBE dose is the 
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dose measured in rems. (This is discussed 
in the report of the International Com- 
mission on Radiological Units and Mea- 
surements, 1956. NBS Handbook 62, pg. 
7.) 
I. Basic Rules 

1. Accumulated Dose (Radiation Work- 

ers) 


A. External exposure to critical or- 
gans 
Whole body, head and trunk, ac- 
tive blood-forming organs, or go- 
nads: The Maximum Permissible 
Dose (MPD), to the most critical 
organs, accumulated at any age 
shall not exceed 5 rems multiplied 
by the number of years beyond 
the age of 18 (N). The dose in 
any 13 consecutive weeks shall not 
exceed 3 rems. This applies to 
radiation of sufficient penetrating 
power to affect a significant frac 
tion of the critical tissue. 

B. External exposure to other organs 

Skin of whole body: MPD=10 
(N-18) rems, and the dose in any 
13 consecutive weeks shall not ex- 
ceed 6 rems. This applies to rad- 
iation of low penetrating power. 
Lens of the eyes: The dose to the 
lens of the eyes shall be limited by 
the dose to the head and trunk. 
(A, above.) 
Hands and forearms, feet and 
ankles: MPD=75 rems/year, and 
the dose in any 13 consecutive 
weeks shall not exceed 25 rems. 

C. Internal exposures. 

The permissible levels from inter- 
nal emitters will be consistent as 
far as possible with the age-pro- 
ration principles above. Control 
of the internal dose will be achie- 
ved by limiting the body burden 
of radioisotopes. This will gener- 
ally be accomplished by control of 
the average concentration of ra- 
dioactive materials in the air, 
water or food taken into the body. 
Since it would be impractical to 
set different MPC values for air, 

water and food for radiation 
workers as a function of age, the 
MPC values are selected in such 
a manner that they conform to 
the above-stated limits when ap- 
plied to the most restrictive case, 
viz., they are set to be applicable 
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to radiation workers of age eight- 
een. Thus, the values are conser- 
vative and are applicable to radia- 
tion workers of any age (assum- 
ing there is no occupational ex- 
posure to radiation permitted at 
age less than eighteen.) The fact- 
ors entering into the calculations 
will be dealt with in detail in the 
forthcoming revision of Hand- 
book 52. The maximum permis- 
sible average concentrations of 
radio-nuclides in air and water 
are determined from_ biological 
data whenever such data are avail- 
able, or are calculated on the basis 
of an averaged annual dose of 15 
rems for most individual organs 
of the body, 30 rems when the 
critical organ is the thyroid or 
skin, and 5 rems when the gonads 
or the whole body is the critical 
organ. For bone seekers the 
maximum permissible limit is 
based on the distribution of the 
deposit, the RBE, and a compari- 
son of the energy release in the 
bone with the energy release de- 
livered by a maximum _ permiss- 
ible body burden of 0.1 micro- 
grams of Ra226 plus daughters. 


2. Emergency Dose (Radiation Workers) 


An accidental or emergency dose of 
25 rems to the whole body or a major 
portion thereof, occurring once in the 
lifetime of the person, need not be 
included in the determination of the 
radiation exposure status of that per- 
son. 

. Medical Dose (Radiation Workers) 
Radiation exposures resulting from 
necessary medical and dental pro- 
cedures need not be included in the 
determination of the radiation ex- 
posure status of the person concerned. 
. Dose to persons outside of controlled 

areas 

The radiation or radioactive material 
outside a controlled area, attributable 
to normal operations within the con- 
trolled area, shall be such that it is 
improbable that any individual will 
receive a dose of more than 0.5 rem 
in any one year from external radia- 
tion. 

The maximum permissible average 
body burden of radionuclides in per- 
sons outside of the controlled area 
and attributable to the operations 
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within the controlled area shall not 
exceed one-tenth of that for radiation 
workers. ‘This will normally entail 
control of the average concentrations 
in air or water at the point of intake, 
or rate of intake to the body in food- 
stuffs, to levels not exceeding one- 
tenth of the maximum permissible 
concentrations allowed in air, water 
and foodstuffs for occupational ex- 
posure. The body burden and con- 
centrations of radionuclides may be 
averaged over periods up to one year. 
The maximum permissible dose and 
the maximum permissible concentra- 
tions of radionuclides as recommend- 
ed above are primarily for the pur- 
pose of making the average dose to 
the whole population as low as rea- 
sonably possible, and not because of 
specific injury to the individual. 


II. Operational and Administrative Guides 


5 
J. 


~I 


The maximum dose of 12 rems in any 
one year as governed by the 13-week 
limitation, should be allowed only 
when adequate past and current ex- 
posure records exist. The allowance 
of a dose of 12 rems in any one year 
should not be encouraged as a part 
of routine operations; it should be 
regarded as an allowable but unusual 
condition. The records of previous 
exposures must show that the addi- 
tion of such a dose will not cause the 
individual to exceed his age-prorated 
allowance. 


. The full 3-rem dose should not be 


allowed to be taken within a short 
time interval under routine or ordin- 
ary circumstances. Desirably, it 
should be distributed in time as uni- 
formly as possible and in any case the 
dose should not be greater than 3 
rems in any 13 consecutive weeks. 
When the individual is not personally 
monitored and/or personal exposure 
records are not maintained, the expo- 
sure of 12 rems in a year should not 
be allowed; the yearly allowance un- 
der these circumstances should be 5 
rems, provided area surveys indicate 
an adequate margin of safety. 

When any person accepts employ- 
ment in radiation work, it shall be as- 
sumed that he has received his age- 
pro-rated dose up to that time unless 
(1) satisfactory records from prior 


radiation employment show the con- 
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11. 


trary, or (2) it can be satisfactorily 
demonstrated that he has not been 
employed in radiation work. 


. The new MPD standards stated above 


are not intended to be applied retro- 
actively to individuals exposed under 
previously accepted standards. 


. At present it is neither possible nor 


prudent to administer a suitably safe 
radiation protection plan on the basis 
of yearly monitoring only. At the 
low permissible dose levels now re- 
commended, there is fairly wide lati- 
tude in the rate of delivery of this 
dose to an individual so long as the 
dose remains within the age-prorated 
limits specified above. In spite of a 
lack of clear evidence of harm due to 
irradiation at dose rates in excess of 
some specified level, it is prudent to 
set some reasonable upper limit to the 
rate at which an occupational expo- 
sure may be delivered. Therefore, it 
has been agreed that the dose to a 
radiation worker should not exceed 3 
rems in any 13 consecutive weeks. 


. The latitude that may appropriately 


be applied in the operational and ad- 
ministrative control of occupational 
exposure will be dictated by two ma- 
jor factors: (a) the type of risk in- 
volved and the likelihood of the oc- 
currence of over-exposures and (b) 
the monitoring methods, equipment, 
and the dose recording procedures 
available to the radiation users. 
Where the hazards are minimal and 
not likely to change from day to day 
or where there are auxiliary controls 
to insure that the 13-week limitation 
will not be exceeded, the integration 
may be carried out over periods up 
to 3 months. Where the hazards are 
significant and where the exposure ex- 
perience indicates unpredictability as 
to exposure levels, the doses should be 
determined more frequently such as 
weekly, daily, hourly, or oftener as 
may be required to limit the exposure 
to permissible values. 

For the majority of installations 
(medical and industrial), operation is 
more or less routine and reasonably 
predictable and it may be expected 
that their monitoring procedures will 
be minimal. For such installations 


the protection design should be ade- 
quate to insure that over-exposures 
not occur—otherwise frequent 


will 
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sampling tests should be specified. 
Where film badges are used for monit- 
oring, it is preferable that they be 
worn for four weeks or longer, since 
otherwise the inaccuracy of the read- 
ings may unduly prejudice the radia- 
tion history of the individual. Where 
operations are not routine or are sub- 
ject to unpredictable variations that 
may be hazardous, self-reading pocket 
dosimeters, or other such devices 
should also be worn and should be 
read daily or more often as circum- 
stances dictate. 


References 


1. Exposure of man to ionizing radia- 
tion (arising from medical procedures.) 
Report of the International Commission 
on Radiological Protection, and Radiolo- 
gical Units and Measurements. Physics in 
Medicine & Biology, 2, 107, 1957. 

2. Gerstner, H. B. Civil and Military de- 
fense aspects of the acute radiation syn- 
drome in man. Military Medicine, 1958. 

3. Hemplemann, Lisco and Hoffman. 
The acute radiation syndrome. A study of 
nine cases and a review of the problem. 
Ann. Int. Med., Feb., 1952. 

4. Henshaw. Implications from studies 
with physical carcinogems. J. Nat. Ca. 
Inst., 5, 419, 1945. 

5. Hoffman and Hemplemann. Estima- 
tion of whole body irradiation doses in ac- 


cidental fission bursts. Am. J. Roent., 
Jan., 1957. 
6. Johnson. Nuclear energy liability 


and property insurance. Proceedings, Am- 
erican Bar Assn., 1957, Section on Insur- 
ance, etc. American Bar Center, Chicago, 
page 152. 

7. Manual on the medical and dental 
uses of x-rays, with contro] of radiation 
hazards. Am. Coll. Radiology, 20 No. 
Wacker Drive, Chicago, 1958. 

8. Pathologic effects of atomic radiation. 
Nat. Acad. of Sci., Publication No. 452, 
1956, Washington, D.C. 

9. Radiation & Man, Bulletin of the ato- 
mic scientists, Jan., 1958. 

10. Report of the International Com- 
mission on Radiologic Protection and 
Units. Joint Committee on Atomic Energy, 
U.S. Printing Office, Washington, D.C., 
1957. 

11. Skow, Vandivert and Holden. Haz- 
ard Evaluation and Control after a spill of 
40 milligrams of radium. Nucleonics, Au- 
gust, 1953. 














Page 528 





INSURANCE COUNSEL JOURNAL 





October, 1958 


The Medical Expert Witness—Positive— 
Negative—Maybe* 


Harvey J. McNeat** 
Cleveland, Ohio 


OMMENDABLE pioneering has been 

initiated in the controversial field of 
the law of evidence involving the now 
confusing status of the medical expert, in- 
sofar as personal injury litigation is con- 
cerned. 

The pioneering, of which I speak, lies 
in the forward steps taken in urging that 
independent medical panels composed of 
recognized medical men examine plain- 
tiffs and claimants in personal injury 
cases, with the ultimate aim of eliminat- 
ing the usual conflict of expert opinion 
between the plaintiffs’ and the defendants’ 
side of a personal injury suit. 

It is readily admitted that the medical 
panel idea is not a cure-all. 

This is particularly true in the medical 
fields where medical experts themselves 
differ. In the controversial fields of medi- 
cine and surgery we cannot urge that the 
independent “unbiased” medical panel 
suggestion is the answer. In these fields, 
we still have to fall back upon the ad- 
versary techniques of direct and cross- 
examination of the experts expounding 
their particular theories concerning the 
medical problem at hand. 


But, certainly, in considering the broad 
field of personal injury litigation, the 
controversial medical problem cases will 
be in the low minority when compared 
with the number of medical problem cases 
upon which there is general agreement 
among medical experts. It is believed that 
the “panel of independent medical ex- 
perts” idea is basically directed to this 
general field of medicine where experts 
do find agreement—in this area, then, the 
panel theory certainly finds support. 

By agreement of the parties where the 
panel suggestion is workable, trial time is 
reduced; juries get a clear-cut explanation 


*Reprinted by permission from The Journal of 
Forensic Sciences, published by Callaghan & Comp- 
any for The American Academy of Forensic Scien- 
ces. 
**Of the firm of McNeal & Schick; state editor 
for Ohio. 





of the injury with estimates of disability; 
and a tempering influence is exerted upon 
all testimony in the case, including that 
of the plaintiff and defendant concerning 
the nature and extent of the personal in- 
jury at issue. In this sense, real public 
service is given, plus a tremendous contri- 
bution to public good. At least, in giving 
serious consideration to the panel idea, 
both medicine and law are not “standing 
still” but are reaching out to achieve 
“more” justice for the public. 

Until the “bugs” in the panel theory are 
eliminated or controlled, it is suggested 
that active steps be taken in our various 
states by lawyers and physicians seeking 
to standardize the kind of testimony ac- 
ceptable as evidence in personal injury 
cases relative to testimony pertaining to 
the casual relationship of accident to in- 
jury. 

The increase in the number of personal 
injury claims and law suits has naturally 
brought about the need for lawyers and 
doctors learning more about medical-legal 
problems. Lawyers have become “experts” 
in analyzing medical problems; and doc- 
tors have been required to learn the le- 
gal approach to matters of evidence and 
testimony as a result of examining and 
testifying in these personal injury cases. 

The various courts in the United States 
have reached’ no single conclusion which 
can be pointed to as being “the law” on 
expert medical testimony relating to casual 
relationship between injury and accident. 

The purpose of permitting medical ex- 
perts to testify on causal relationship has 
always been to give aid to the jury in ar- 
riving at a verdict. The medical expert in 
testifying positively as to the relationship 
of injury and cause can be very helpful 
to the jury in serving the ends of justice. 

In order that justice can actually be 
achieved in personal injury cases involv- 
ing the relating of the injury to the acci- 
dent, it would seem prudent to attempt 
to cut through the confusion which exists 
in the minds of doctors and lawyers con- 
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cerning testimony about casual relation- 
ship. 

At present, many courts permit medical 
men to not only testify on “probable” 
cause, but also permit testimony on 
“what is possible” or “what might” or 
“what could” be the relationship between 
the injury and the accident. Thus, we 
find the use of the following words in 
cases involving the testimony of the medi- 
cal expert—“likely,” “could,” “might,” 
“possible” or “probable.” 

Since the courts of the various states 
have generally allowed great latitude fn 
considering the testimony of medical ex- 
perts, cases involving personal injuries are 
causing medical men and lawyers alike 
difficulty in trying to confine the expert 
testimony in this field to a level of some 
certainty as opposed to conjecture and 
speculation. 

Since medicine and law are not exact 
sciences, there is a natural reluctance for 
both the doctor and lawyer to make cate- 
gorical and positive statements concerning 
the direct casual relationship between 
claimed personal injuries and the acci- 
dent. This reluctance makes for confusion; 
and sometimes leads to injustices as far as 
both plaintiff and defendant are concern- 
ed in personal injury actions. 

It is submitted that most medical men 
do not appreciate or understand the dis- 
tinction which should be drawn in testi- 
fying about “probable” cause as distin- 
guished from “possible” cause. Most doc- 
tors use the two words interchangeably 
without thinking about the distinction 
between the words as far as the law is 
concerned. 

At this point, the reader will appreciate 
certain definitions of the words under 
consideration. 

The words “probable,” “likely,” and 
“liable” are synonymous when applied to 
the effects of a personal injury, each deal- 
ing with reasonable probability and not 
with possibility, and testimony concern- 
ing what may probably, or is likely or 
liable to be the future result of a_per- 
sonal injury, is competent evidence to 
prove what is reasonably certain in the 
matter. See Hallum v. Village of Omro, 
122 Wis. 337, 99 N. W. 1051, 1054. 

Black’s Law Dictionary (4th Edition) 
defines “probable” as: Having the appear- 
ance of truth; having the character of 
probability; appearing to be founded in 
reason or experience. State v. Thiele, 119 
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Iowa 659, 94 N. W. 256. Having more 
evidence for than against; supported by 
evidence which inclines the mind to be- 
lieve, but leaves some room for doubt; 
likely. Barrett v. Green River & Rock 
Springs Live Stock Co., 28 Wyo. 379, 205 
Pac. 742, 743. Apparently true, yet pos- 
sibly false. Spadra Creek Coal Co. v. Har- 
ger, 130 Ark. 374, 197 S. W. 705. 

Bouvier’s Law Dictionary (Baldwin’s 
Century Edition) defines “probable” as: 
Having the appearance of truth; appear- 
ing to be founded in reason. 

Things or results which are only pos- 
sible cannot be spoken of as either “‘prob- 
able or natural,” for the latter are those 
things or events which are likely to hap- 
pen, and which, for that reason should be 
foreseen. Things which are possible may 
never happen, but those which are nat- 
ural or probable are those which do hap- 
pen, and happen with such frequency or 
regularity as to become a matter of def- 
inite inference. Scott v. Allegheny Valley 
Ry. Co., 172 Pa. 646, 33 Atl. 712, 7153, 
citing South Side Pass. Ry. Co. v. Trich, 
117 Pa. 390, 11 Atl. 627, 2 Am. St. Rep. 
672. 

Black’s Law Dictionary (4th Edition) 
defines “possible” as: Capable of existing, 
happening, being, becoming or coming to 
pass; feasible, not contrary to nature of 
things; neither necessitated nor precluded; 
free to happen or not; contrasted with 
necessary and impossible. In another sense, 
the word denotes extreme improbability, 
without including the idea of feasibility. 
Norris v. Elmdale Elevator Co., 216 Mich. 
548, 185 N. W. 696, 698; Miller v. South- 
ern Express Co., 99 S. C. 333, 83 S. E. 449, 
451. 

The term “likely” means “probable” or 
“reasonably to be expected.” Vohs. v. 
Shorthill & Co., 130 Iowa 538, 107 N. W. 
417, 419, citing Webster’s International 
Dictionary; Century Dictionary. 

‘The words “probably” and “likely” are 
used synonymously in indicating conse- 
quences likely to flow from an existing 
condition of an injured person. Barran v. 
Duke, 120 Ore. 181, 250 Pac. 628, 632. 

The word “likely” is not synonymous 
with the word “probable” but has _prac- 
tically the same meaning in a question to 
a witness as to whether personal injuries 
are “likely” to be reduced or increased 
as the injured person grows older. Knoll 
v. Third Ave. R. Co., 46 App. Div. 527, 
62 N. Y. Supp. 16, 19. 
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The word “likely” means “probable,” 
and is equivalent to that word as used in 
a question to a physician, in an action 
for personal injuries, as to what, in his 
opinion, would be the “probable” effects 
of the wound on the future health of the 
injured party. O’Brien v. New York, N. 
H. & H. R. Co., 59 Hun 623, N. Y. Supp. 
305. 


The word “likely” is not equivalent to 
the words “reasonably certain.” Robards 
v. Kansas City Public Service Co., 238 Mo. 
App. 165, 177 S.W.2d 709, 712. 

The word “likely” when used as an ad- 
jective, means “of such nature or s0 cir- 
cumstanced as to render something prob- 
able,” and, as an adverb, the word means 
“in all probability,” or “probably.” Bo- 


land v. Vanderbilt, 140 Conn. 520, 102 
A.2d 362, 365. 
“Could” merely expresses “a _ contin- 


gency that may be possible” and nothing 
more. (Webster’s New International Dic- 
tionary, 2d Ed. (1934). United States Cas- 
ualt 
S.E.2d 238, 240. 

The past tense “could’”’ has been held 
to denote ability and capability and is 
frequently used as meaning “might” (Nel- 
son v. Boston & Montana Consol. Copper 
& Silver Min. Co., 35 Mont. 223, 88 Pac. 
785, 786), although the latter rather im- 


plies “was possible,” within the limits of | 


chance, while “could” more strongly sig- 
nifies “was able,” “had the power” (West- 
ern R. Co. v. Young, 51 Ga. 489, 493). 

“Might” is equivalent to “had power” 
or “was possible.” Lewiston Milling Co., 
Ltd. v. Cardiff, 266 Fed. 753, 758. 

The word “might” is the preterit of the 
word “may” and is equivalent to “had 
power” or “was possible,” denoting not 
only a possibility but also ability and cap- 
ability. Larson v. City of Seattle, 25 Wash. 
2d 291, 171 P.2d 212, 214. 

Black’s Law Dictionary (4th Edition) 
states: “Might is the preterit of the word 
‘may.’ Equivalent to ‘had power’ or ‘was 
possible’ or “have the physical or moral 
opportunity to be contingently possible.’ ” 
In re Weidberg’s Estate, 172 Misc. 524, 
15 N.Y.S.2d 252, 257. 

A medical expert generally possesses a 
unique skill and knowledge which is used 
as a basis for his qualification as a medi- 
cal expert witness. Upon ‘proper qualifi- 
cation, the expert may express an expert 
opinion or opinions about certain facts 
or information given him or learned from 
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personal contact. Thus, unless properly 
controlled by a definite rule of evidence 
as to the qualifying word or words to be 
used in obtaining opinion evidence from 
a medical expert, the ends of justice 
might well be flaunted. 


Likewise, the testimony of the expert 
should be given as an opinion and not as 
a conclusion as many would seem to think. 
Testimony by the expert in the form of a 
conclusion is just as objectionable as testi- 
mony which is tinged with speculation 
and conjecture. Testimony by the expert 
in the form of a conclusion invades the 
province of the jury, because the jury in 
the last analysis must decide questions of 
ultimate fact. 


Considering the statements made above, 
it becomes apparent why doctors and law- 
yers become confused about what is prop- 
er or improper expert testimony from an 
evidentiary standpoint. 

The objection to the use of such words 
as “possible,” “could,” or “might” is that 
these words tend toward encouraging con- 
jecture or speculation on the part of the 
medical expert; and in turn, on the part 
of the jury. 

The medical expert is trained and edu- 
cated upon the premise that medicine is 
advancing rapidly in finding cures for 
physical ills; and he is, therefore, reluctant 
to answer a question calling for an opin- 
ion relative to a “possible” relationship, 
or whether there “could” or “might” be 
a relationship between the injury and the 
accident in the negative because his very 
training has taught him that anything in 
a medical sense is “possible,” or “might” 
or “could” occur. 

The use of questions calling for a so- 
called expert opinion from the expert de- 
liberately using such words as “possible,” 
“could” or “might” takes unfair advant- 
age of the expert when he is on the wit- 
ness stand under oath and testifying in a 
personal injury case concerning causal re- 
lationship. This is true because in many 


instances, a “yes” or “no” answer to such 


a question using the words “possible,” 
“could” or “might” is demanded of the 
expert without opportunity for explana- 
tion. The expert is thus usually forced to 
answer the question affirmatively, either 
in the sense that “anything is possible” 
or because he has failed to understand 
the distinction between “possible” and 
“probable,” “reasonable medical certain- 
ty” and conjecture and speculation. 
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It is believed and urged that medical 
testimony which is couched in terms of 
the “possibility” of a causal relationship 
between an accident and injury should be 
considered as insufficient to establish the 
causal relationship. It is submitted that 
before the causal relationship is estab- 
lished medical testimony be limited to 
testimony as to “probabilities”; and that 
testimony indicating conjectures or specu- 
lations on the part of medical experts be 
ruled out and held for naught in personal 
injury cases. 


It is only when medical testimony is 
confined to opinions embracing a “prob- 
ability” or “likelihood” of a causal rela- 
tionship existing that essential justice is 
achieved from a medical standpoint in 
personal injury cases. 

The strict limitation of medical testi- 
mony to “probabilities” makes it certain 
that a jury carefully consider the testi- 
mony before reaching the conclusion that 
a causal relationship has been established 
with reasonable medical certainty. Any 
other approach, such as permitting the 
use of words complained against here by 
experts, reduces medical testimony to the 
plane of guesswork and chance, thereby 
defeating justice insofar as the parties to 
a lawsuit are concerned. Certainly, it is 
not justice to predicate liability on testi- 
mony which amounts to indefinite specu- 
lation or conjecture. 

At this point, it might be of interest to 
cite several cases which discuss the ques- 
tion raised by this paper. 

In the case of Oklahoma Natural Gas 
Co. v. Kelly (Oct. 17, 1944) 194 Okla. 646, 
i53 P.2d 1010, 21 Automobile Cases 478, 
the Oklahoma Supreme Court held as fol- 
lows on the testimony of an expert: 


Two chiropractors testified as expert 
witnesses for the plaintiff that the cur- 
vature of the spine, fast heart beat, low 
blood pressure and the pain of which 
she complained “could” have been 
caused by the impact, which was hard 
enough to push the standing car in 
which plaintiff was riding from 6 to 10 
feet. Plaintiff's expert witnesses were 
not asked, and did not testify, whether, 
in their opinion, the injuries complain- 
ed of were “probably” caused by the 
accident. 

Two medical doctors called as experts 
by the defendant testified that, in their 
opinion, the curvature of plaintiff's 
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spine was permanent and congenital, 
and was caused either by infantile pa- 
ralysis or by an improper posture du- 
ring the growing period, and that it had 
existed for from 8 to 13 years. They 
testified that in their opinion it could 
not have been caused by the accident. 


The Defedant admits that if the evi- 
dence was sufficient to submit to the 
jury the question of whether the curva- 
ture of the spine was caused by the ac- 
cident, the verdict was right and the 
judgment should be sustained. Its sole 
contention is that the evidence was not 
sufficient to submit that question to 
the jury, and that consequently the ver- 
dict is excessive and a new trial should 
be ordered. It says that if a qualified 
expert witness (and it admits that a 
chiropractor may be such a witness) had 
testified that “the curvature of the spine 
was either the result of the accident or 
probably resulted therefrom” it would 
have been proper to submit to the jury 
the question of whether the accident 
caused the curvature of the spine, but 
that since the experts testified only that 
the curvature “could” have been caused 
by the accident it was improper to sub- 
mit the question to the jury, and that 
the verdict was based upon conjecture 
and speculation. 

The plaintiff does not contend that it 
was not necessary that the cause and ex- 
tent of the curvature of her spine be 
established by the testimony of skilled 
and professional persons. Her contention 
is that it was so established by the opin- 
ion testimony of the two chiropractors 
when considered in connection with the 
other evidence including that as to her 
condition before and after the accident. 


While there is authority to the con- 
trary, we are committed to the rule that 
opinion evidence, such as that given 
by the plaintiff's witnesses, that a cer- 
tain cause “might,” “could” or “pos- 
sibly” did or would bring about a cer- 
tain result is competent and may have 
some probative value. Glen L. Wington 
v. Phillips, 163 Okla. 160, 21 P.2d 751, 
and authorities there cited. See also 20 
Am. Jur. 733; L. R. A. 1915 A at page 
1070; 22 C. J. 721, notes 60 and 61; 32 
C. J. S. 366, notes 20 and 21. The value 
of such evidence is ordinarily for the 
trier of the facts. But where such evi- 
dence is not corroborated or suplement- 
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ed by other evidence, and where the fact 
necessary to be established must be 
proved by testimony of a qualified ex- 
pert, such evidence, standing alone, is 
generally held to be insufficient to make 
out a prima facie case. 135 A. L. R. 516- 
529, annotation. 

On the question of whether the acci- 
dent “‘could” cause the curvature of the 
spine there was a disagreement between 
the chiropractors testifying for the plain- 
tiff and the medical doctors testifying 
for the defendant, but it was for the 
jury to resolve the conflict and to give 
such weight to the testimony of each of 
the expert witnesses as it deemed proper. 
Dalton v. Bilbo, 126 Okla. 139, 258 P. 
274; Inter-Ocean Oil Co. v. Marshall, 
166 Okla. 118, 26 P.2d 399; 22 C. J. 
738; 32 C. J. S. 378. 


In the Ohio case of Brandt v. Mansfield 
Rapid Transit, Inc., 153 Ohio St. 429, 92 
N.E.2d 1, the Ohio Supreme Court held as 


follows: 


Her physician was asked to express 
his opinion whether there was a causal 
connection between the injuries and the 
menopause. 

“A. I can’t answer it yes or no, I don’t 
know; it could happen, sure. 

“(Counsel for defendant moved the 
answer be stricken.) 

“Court: Do you have an opinion? 

“Witness: Well, I have an opinion, 

es. 

“Q. What is that opinion? 

“(To which counsel for defendant ob- 
jected but the court overruled the 
same.) 

“A. I think that this could happen, 
whether it happened or not I don’t 
know, but it could happen. 

“(Counsel for defendant moved the 
answer be stricken.) 

“Court: It isn’t a question whether 
it could happen, it is a question wheth- 
er or not there is a causal condition 
(connection) between the condition of 
the woman and the accident he de- 
scribed. 

“Witness: That is what I mean, this 
condition could follow that sort of thing 
if it involved enough emotional shock. 

“Counsel for defendant moved the 
answer be stricken but the court over- 
ruled the same.” 

Thus, the physician first said, “I don’t 
know,” and then consistently said four 
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times that it “could” happen. At no 
time did he testify that there was a 
probable causal connection between the 
injury and the premature menopause, 
nor did he express an opinion that there 
was any causal connection. Nevertheless 
the trial court refused to withdraw this 
claim from the consideration of the 
jury. 

Was it error for the court to permit 
the jury to consider this testimony and 
this claim? 

The jury was required to base its ver- 
dict on probability, and obviously such 
a verdict could not be based on mere 
possibility. This court has so held in 
numerous cases. In the per curiam opin- 
ion in the case of Pfister v. Industrial 
Commission, 139 Ohio St. 399, 40 N.E. 
2d 671, it was said: 

“Medical testimony was introduced to 
establish trauma and casual connection. 
However, such testimony was merely to 
the effect that claimant’s condition 
could have been or possibly was the re- 
sult of trauma. As heretofore held by 
this court, the proof must establish a 
probability and not a mere possibility. 
Drakulich v. Industrial Commission, 137 
Ohio St. 82, 27 N.E.2d 932.” 

In the third paragraph of the syllabus 
in the Drakulich case, supra, this court 
held: 

“Testimony that a _person’s death 
from cancer of the liver could have re- 
sulted from a previous injury to his 
back is insufficient to prove causal con- 
nection between such injury and death. 
The proof in such case must establish 
a probability, not a mere possibility of 
such causal connection.” 

In the syllabus in the case of Drew 
v. Industrial Commission, 136 Ohio St. 
499, 26 N.E.2d 793, this court said in 
part that “evidence which shows only 
that the paralysis could have been the 
direct result of injury sustained in the 
fall is insufficient proof to warrant sub- 
mission of the cause to the jury.” And 
in his opinion in that case Williams, J., 
stated, “Proof of possibility is not suffi- 
cient to establish a fact; probability is 
necessary.” 

In the instant case the plaintiff's sole 
medical evidence as to premature meno- 
pause was merely speculative and con- 
jectural and hence could not serve as 
the basis for a finding rising to the 
requisite dignity of a probability. The 


a 
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defendant's objections to this testimony v. Whaley, — Mo. App. —, 285 S.W.2d 73, 
and to the submission of this claim to is interesting because of the court’s com- 
the jury should have been sustained, ments as follows: 


and the refusal of the trial court so to 
do constituted prejudicial error. 


In the case of Devine v. Southern Pac. 
Co., — Ore. —, 295 P.2d 201, the confus- 
ing status of opinion evidence is demon- 
strated by quoting from portions of the 
opinion, as follows: 


“Q. I asked, Doctor, as to whether 
you have an opinion as to the trauma 
described causing the injury to the left 
lung and whether the cancer in the left 
lung, in your opinion, was caused by 
the trauma? A. That’s a very difficult 
question, but if I might start by just 
reviewing a little bit; for example, the 
patient was hospitalized in 1949, diag- 
nosis of pneumonitis. Apparently he was 
in the hospital about four days, wasn’t 
he? 

“I feel, with the findings that I have 
before me, that a diagnosis of bronchio- 
genic carcinoma was not made within 
four months after the injury, the man 
was never able to return to his regular 
job (he did return to work but had to 
stop because he just got so sick he 
couldn’t work) that one has to definite- 
ly consider the possibility that trauma 
is the causative factor in this case. Have 
I answered that, your honor, to your 
satisfaction? 

“Q. (By Mr. Plummer) Then, Doc- 
tor, it is your opinion, based upon the 
history of this case, that the injury 
caused the cancer in Frank Devine? A. 
Yes, I would be willing to stand on that 
opinion after I have read the history 
of the case and the autopsy findings. 

“While the doctor’s explanation of 
his answer to the hypothetical question 
would be insufficient to establish a caus- 
al relation, because a possibility only 
appears, nevertheless, without objection, 
he stated that in his opinion the injury 
received caused the diseased condition 
which resulted in Devine’s death, and 
we are of the opinion that the positive 
statement of the fact of causation raises 
the quality of the evidence from pos- 
sibility to probability. Note to 135 
A.L.R. 541, and cases cited therein.” 


Further, the Missouri case of Dennison 


“Defendant’s first point is that it was 
error for the court to admit the testi- 
mony of one Dr. M. E. Humphreys as 
to his opinion pertaining to the con- 
nection between the injuries and the 
casualty. It is claimed that his testimony 
was conjectural, questionable and specu- 
lative, based on a hypothetical question 
which did not include all the facts, and 
that the opinion was based on _proba- 
bilities and possibilities and not an un- 
qualified opinion. A hypothetical ques- 
tion was asked Dr. Humphreys as to 
whether or not under the facts hypothe- 
cated the conditions he found upon ex- 
amination of the plaintiff were the re- 
sult of the circumstances of the wreck 
in evidence, and the witness answered 
that such result was “possible” and 
“probable.” He testified that there 
could have been other causes. At no 
time during the somewhat extended re- 
examination of Dr. Humphreys did the 
defendant object to the hypothetical 
question or subsequent questions relat- 
ed to it, nor to his answers thereto, nor 
was there any motion to strike the 
same. The defendant cross-examined the 
witness thereafter at considerable length. 
We cannot charge the court with error 
in receiving the evidence not objected 
to by the opposing party. Furthermore, 
we cannot say that Dr. Humphrey's 
answer to the hypothetical question was 
no substantial evidence whatever, in 
view of the other facts in evidence such 
as the admitted casualty and certain 
physical injuries both to the car and to 
plaintiff immediately observed at the 
place of accident by defendant and 
others. Meredith v. Terminal R. R. 
Ass'n, Mo. App., 257 S.W.2d 221; Hill 
v. St. Louis Public Service Co., 359 Mo. 
220, 221 S.W.2d 130. The point is over- 
ruled.” (Page 75) 


Other cases which the reader might find 


interesting are: 


Cooper v. Helmerich & Payne, Inc. 


(March 8, 1947) 162 Kan. 547, 178 P.2d 
242. 


Travelers Ins. Co. v. Johnston (May 18, 


1942) 204 Ark. 307, 162 S.W.2d 480. 


Coca Cola Bottling Works, Inc. v. Cat- 


ron (March 15, 1946) 186 Md. 156, 46 
A.2d 303. 
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Anderson v. Anderson (April 13, 1933) 
188 Minn. 602, 248 N. W. 35. 

Choctaw County v. Bateman (Nov. 5, 
1952) 208 Okla. 16, 252 P.2d 465. 

Reserve Life Ins. Co. v. Everett (Tex. 
Civ. App.) (Jan. 14, 1955) 275 S.W.2d 
713. 


State v. Evans (May 29, 1951) 136 W. 
Va. 1, 66 S.E.2d 545. 

Holt v. State (June 4, 1947) 84 Okla. 
Cr. 283, 181 P.2d 573. 

See also the interesting articles and an- 
notations concerning this subject appear- 
ing in 135 A.L.R. at pp. 516-545 and 136 
A.L.R. at pp. 965-1007. 

To illustrate clearly the great latitude 
permitted experts testifying on the ques- 
tion of causal relationship, an analysis of 
the phrases used by the experts which have 
been held admissible in the various states 
is set out below: 

Alabama—“probable” 

California—‘“‘could” and “probable” 

Delaware—‘‘could have been and prob- 


ably was” 
Florida—“might have” 
Massachusetts — “adequate cause” or 


“may have been or with a certain prob- 
ability was” or “could” or “might” 
Illinois—“‘might have been” or “could 
have been” or “probable” 
Pennsylvania—“‘probable reason” or “‘in- 
jury and accident not too remote” 
lowa—“might have been” or “might 
have caused” or “probable result’ or 
“probable result” 
Rhode Island—“probable cause” 
Kentucky—“could have been” 
Tennessee—“probably made necessary” 
Maryland — “could have caused” or 
“likely” or “in all probability” 
Texas—“would likely result” or “could” 
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or “possibly caused by” or “calculated to 
have been caused by” or “would probably 
result in” 

Missouri — “probably caused by” or 
“could” or “might” or “would” 

Vermont—“might” or “could have” 

Nebraska—‘‘could” or “might have been” 

West Virginia — “probable cause” or 
“might have caused” 

New Hampshire—‘could” 

New York—“could” or “might” or “like- 
ly” or “reasonable certainty” 

Washington—“might” or “could have” 
or “probable cause” 

Wisconson—“‘could” or “might” or “like- 
ly to” 


SUMMARY 


Lawyers and medical experts alike are 
urged to give serious thought to this con- 
fusing situation as it now exists in the 
law. Certainly, a “better” kind of justice 
would be achieved on behalf of both the 
plaintiff and defendant in personal in- 
jury cases if medical testimony could be 
limited to testimony as to a “probable” 
causal relationship, and rejecting testi- 
mony which concerns itself with a “pos- 
sible” causal relationship, which definite- 
ly reduces such testimony to that of specu- 
lation and conjecture. 

Cases should not be tried in part upon 
speculation or conjecture, but should be 
tried on the broad premise of “reasonable 
medical certainty” and “probable cause.” 
Only by following this basic premise will 
our courts render justice unto the parties 
seeking an adjudication of their differ- 
ences arising as a result of an inability to 
agree upon the nature and extent of the 
personal injuries involved in the particu- 
lar controversy before the court. 
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Eshelman, Mr. and Mrs. Robert P. (Cecelia) , 335 
2ist St., N.W., Canton, Ohio 
Evans, William M., 120 Central Ave., Glen Rock, 


Fields, Ernest W., 36 Washington Ave., Chatham, 
N 


Fields, Nir. and Mrs. R. W. (Marjorie), 1705 Ala- 
meda, Redwood City, Calif. 

Finnerty, John F., 72 Dalton Rd., Newton Center, 
Mass. 

Fisk, Mr. and Mrs. Burnham M. (Martha), 1350 
Hackberry Lane, Winnetka, III. 

Fitch, Mr. and Mrs. Chester P. (Amy) , 2650 Shaw- 
nee Rd., Portsmouth, Ohio 

Fix, Mr. and Mrs. Meyer (Elizabeth), daughter, 
Terry, and son, Brian, 230 Cobbs Hill Dr., 
Rochester 10, N. Y. 

Flanagan, Charles V., New York, N. Y. 

Flick, Mr. and Mrs. Willis H. (Imogene), 685 
Curtiswood Dr., Miami 49, Fla. 

Fluty, Mr. and Mrs. Holly W. (Margaret), 5 Put- 
nam Hill, Greenwich, Conn. 

Flynn, James F., 1304 Columbus Ave., Sandusky, 
Ohio 

Folts, Mr. and Mrs. Aubrey F. (Frances), and 
daughters, Carole and Liane, 624 E. Brow Rd., 
Lookout Mountain, Tenn. 

Franklin, Mr. and Mrs. James A., Jr. (Gina) , 3409 
Avacado Dr., Fort Myers, Fla. 

Fraser, Mr. and Mrs. Robert G. (Rose), 2327 S. 
103rd St., Omaha, Neb. 

Fredericks, Mr. and Mrs. Alanson R. (Gertrude) , 
and daughters, Kerry and Sian, 12 Deacon Hill 
Rd., Stamford, Conn. 

Fry, Mr. and Mrs. J. Douglas (Dorothy), 303 
Charmian Rd., Richmond 26, Va. 


Gair, Harry A., New York, N. Y. 

Galiher, Mr. and Mrs. Richard W. (Phyllis) , 5816 
Highland Dr., Kenwood, Md. 

Gallagher, Mr. and Mrs. Donald (Rosemary) , 488 
Kenwood Ave., Delmar, N. Y. 

Gallagher, Mr. and Mrs. Michael R. (Marian), 
8823 Lynnhaven Rd., Parma Heights 30, Ohio 

Garfield, Mr. and Mrs. Frederick M. (Olive), 34 
Gramercy Park E., New York 3, N. Y. 

Gates, Cassius E., 2017 Parkside Dr., Seattle 2, 
Wash. 

Geer. Mr. and Mrs. Arthur B. (Marie), 5508 
Schaeffer Rd., Minneapolis 24, Minn. 

Gentry, Mr. and Mrs. Fred B. (Dorothy), son, 
Bing, and daughter, Alice, 2515 Stanley Ave., 
S. E., Roanoke, Va. 

Gibbs, Mr. and Mrs. Richard S. (Margaret), 3701 
N. Prospect Ave., Milwaukee, Wis. 

Gibson, Mr. and Mrs. W. W. (Genelle), 2808 
Bowie St., Amarillo, Texas 

Giffin, Mr. and Mrs. Merton H. (Muriel) , 4740 N. 
Woodburn, Milwaukee, Wis. 

Gillen, Mr. and Mrs. William A. (Lillian) , 2629 
Prospect Rd., Tampa 9, Fla. 

Gist, Howard B., 2009 Polk St., Alexandria, La. 

Gist, Howard B., Jr., 2009 Polk St., Alexandria, La. 

Gleysteen, Mr. and Mrs. John W. (Carolyn) , 2121 
Summit, Sioux City, Ia. 

Glos, R. Corbin, 3310 Lykes Ave., Tampa, Fla. 

Gongwer, J. H., 606 Andover Rd., Mansfield, Ohio 

Gooch, Mr. and Mrs. J. A. (Adrienne), 4400 Ridge- 
haven Ct., Fort Worth 16, Texas 

Goodwin, Mr. and Mrs. John M. (Sue) , 460 Edge- 
wood. Clayton 5, Mo. 

Gough, Mr. and Mrs. William V. (Jean) , 50 Maple- 
wood Ave., Spencerport, N. Y. 
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Gouldin, Mr. and Mrs. Paul C. (Virginia), sons, 
David and Paul, Jr., and daughter, Judy, R. D. 
No. 2, Binghamton, N. Y. 

Graham, Mr. and Mrs. John C. (Betty), 11 Colony 
Rd., West Hartford 5, Conn. 

Gray, Richard E., 6715 Desco Dr., Dallas 25, Texas 

Gray, Mr. and Mrs. W. L., Jr. (Jean) , 600 Alham- 
bra Circle, Coral Gables 34, Fla. 

Green, Berryman, Norfolk, Va. 

Gresham, Newton, 1935 Olympia Dr., Houston 19, 
Texas 

Griffin, Mr. and Mrs. Joseph W. (Kae) , 548 Cherry 
St., Winnetka, III. 

Grissom, Pinkney, 4204 Stanhope, Dallas 5, Texas 

Groce, Mr. and Mrs. Josh H. (Julia) , 302 W. Kings 
Hwy., San Antonio, Texas 

Guiher, James M., 316 Buckhannon Ave., Clarks- 
burg, W. Va. 

Gurney, Mr. and Mrs. J. Thomas, Jr., (Judith), 411 
Lakewood Dr., Winter Park, Fla. 

—— a and Mrs. Walter J. (Mary), Detroit, 

ich. 


Hamilton, Earl L., 2524 Bexley Park Rd., Colum- 
bus 9, Ohio 

Hammond, Mr. and Mrs. J. T. (Ruth), 127 Catal- 
pa Ave., Benton Harbor, Mich. 

Hansbrough, Mr. and Mrs. J. H. 
Parkland Blvd., Tampa 9, Fla. 

Hardy, David R., 1246 W. 62nd St., Kansas City 6, 
Mo. 

Harrison, Mr. and Mrs. Baya M., Jr. (Virginia) , 
505 19th Ave., N.E., St. Petersburg, Fla. 

Hassett, Mr. and Mr. Paul M. (Dorothy), 383 
Parker Ave., Buffalo 16, N. Y. 

Haugh, Mr. and Mrs. James T. (Mary Ellinore) , 
56 Litchfield Ave., Rutland, Vt. 

Hawkins, Mr. and Mrs. Kenneth B. (Emily), 1320 
N. State Pkwy., Chicago 10, TIL. 

Hayes, Gerald, Jr., 139 Clovernook Lane, Milwau- 
kee 17, Wis. 

Haywood, Mr. and Mrs. Egbert L. (Margaret), and 
ag Bert, Jr., and John, 28 Oak Dr., Durham, 
LC 


(Elneta) , 3218 


Head, Joseph, Jr., 2228 Pine St., Philadelphia 3, Pa. 

Hebdon, Mr. and Mrs. Jack (Anne) , 127 Ivy Lane, 
San Antonio, Texas 

Heineke, Mr. and Mrs. Paul H. (Vivienne) , 2820 
Colfax St., Evanston, Ill. 

Henley, Mr. and Mrs. W. S. (Leonette), 105 Ex- 
tension St., Hazelhurst, Miss. 

Henry, E. A., 18 Sunset Dr., Little Rock, Ark. 

Heron, Mr. and Mrs. Alexander M. (Barbara) , and 
“— Joan, 6 Primrose St., Chevy Chase 
15, Md. 

Hershey, Mr. and Mrs. Richard G. 
1015 W. Market, Taylorville, TI. 

Hewitt, Adrian T., 440 Simpson Rd., Ottawa, Can- 
ada 

Heyl, Clarence W., 1505 E. Glen Ave., Peoria 
Heights, Ill. 

Hill, A. Judson, 4197 Douglas Rd., Miami, Fla. 

Hinslea, Mr. and Mrs. Lee C. (Adah), 11209 Lake 
Ave., Cleveland 2, Ohio 

Hobson, Mr. and Mrs. Robert C. (Elizabeth) , 411 
Mayfair Lane, Louisville, Ky. 

Hockin, H. William, London, Canada 

Hodge, Mr. and Mrs. Albert L. (Sadie), 704 E. 
Brow Rd., Lookout Mountain, Tenn. 

Hoehl, Mr. and Mrs. John R. (Johanna), 430 
Tivoli Ave., Coral Gables, Fla. 

Hoffstot, Mr. and Mrs. W. H. (Sue), 619 W. 67th 
St., Kansas City, Mo. 

Mr. and Mrs. 


(Charlotte) , 


Horn, Clinton M. (Mabel), 2940 


Montgomery Rd., Shaker Heights 22, Ohio 
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Horn, Mr. and Mrs. Herbert (Pauline), 8 S. Dor- 
set Ave., Ventnor, N. J. 
Howard, James A. 1435 Hadlock Ave., Norfolk 9, 


Va. 

Howell, Mr. and Mrs. Charles Cook, Jr. (Sigrid), 
and daughter, Sonja, 4815 Arapahoe Ave., 
Jacksonville, Fla. 

Howell, Mr. and Mrs. Norman S. (Mary), 6624 
Rainbow, Kansas City 15, Mo. 

Howell, Mr. and Mrs. William M. (Margaret), 4682 
Ivanhoe Rd., Jacksonville, Fla. 

Hubbard, Mr. and Mrs. R. L. (Eileen), 25 Britt- 
any Lane, Rock Island, Ill. 

Hubbard, Mr. and Mrs. Reese (Virginia), 627 S. 
Lincoln Lane, Arlington Heights, Ill. 

Hudgins, Paul S., Box 944, Bluefield, W. Va. 

Humkey, Mr. and Mrs. Walter (Rosemary), 1539 
Catalonia Ave., Coral Gables, Fla. 

Hunley, Mr. and Mrs. H. Martin, Jr. (Agnes), 
3002 DeSoto St., New Orleans, La. 

Hurt, Mr. and Mrs. Charles D. (Melissa) , 28 Chat- 
ham Rd., N.W., Atlanta, Ga. 


Isler, Mr. and Mrs. Charles S., Jr. (Flora), 1009 
W. Caroline Blvd., Panama City, Fla. 


Jackson, Mr. and Mrs. Thomas B. (Dorothy) , Lou- 
don Heights Rd. & Thomas Circle, Charleston 
4, W. Va. 

Jacobs, Mr. and Mrs. Wyatt (Betty), 153 Michigan 
Ave., Highwood, Ill. 

James, J. D., 4607 Jefferson, Kansas City 13, Mo. 

Janata, Mr. and Mrs. Rudolph, Jr. (Mary Jean), 
2225 Cambridge Blvd., Columbus 21, Ohio 

Jarrett, Joseph W., 2156 Courtland Ave., San Mar- 
ino, Calif. 

Jennings, Alston, Rt. 5, Box 335, Little Rock, Ark. 

Joanis, John W., 430 Ellis St., Stevens Point, Wis. 

Johnson, Hugh Neill, 8424 Blackstone Ave., Chi- 
cago 19, Ill. 

Jones, Mr. and Mrs. William J. (Mary), 18819 
Warwock Rd., Birmingham, Mich. 

Jordan, Mr. and Mrs. Welch (Marietta), and 
daughter, Martha, 1514 Kirkpatrick PIl., 
Greensboro, N. C. 


Karr, Mr. and Mrs. Payne (Susan) , 2647 Cascadia, 
Seattle 1, Wash. 

Kelly, Mr. and Mrs. Edward J. (Mary) , 5309 Har- 
wood Dr., Des Moines, Iowa 

Kelly, Mr. and Mrs. T. Paine (Jean) , and daught- 
er, Carla, 5402 Interbay, Tampa, Fla. 

Kelly, Mr. and Mrs. William A. (Bess), 622 Ard- 
leigh Dr., Akron 3, Ohio 

Kennedy, Mr. and Mrs. Frank H. (Margaret), 1525 
Queens Rd. W., Charlotte, N. C. 

Kerrigan, Mr. and Mrs. R. Emmett (Catherine) , 
daughter, Kitty, and son, Bob, 1630 Valmont 
St., New Orleans 15, La. 

Kienzle, Mr. and Mrs. Malcolm M. (Marian), 
daughter, Nancy, and son, Scott, 1121 Western 
S. W., Canton 10, Ohio 

Killea, Mr. and Mrs. John J. (Marie) , and daught- 
er, Carolyn Ann, 57 Tisdale Rd., Scarsdale, 
a. 


Kimbrell, Mr. and Mrs. Charles A. (Esther) , 4809 
Alhambra Circle, Coral Gables, Fla. 

King, J. Charles, New York, N. Y. 

King, Mr. and Mrs. Robert E. (Travis), 7213 St. 
Andrews Dr., Bakersfield, Calif. 

Kirkham, Mr. and Mrs. Charles M. (Bernice) , 
12109 Clayton Rd., St. Louis 22, Mo. 

Kirtland, Mr. and Mrs. Richard L. (Katherine) , 
2657 Oak Knoll, San Marino, Calif. 
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Klein, Mr. and Mrs. Gerald B. (Marjorie), 3228 S. 
Delaware Pl., Tulsa 5, Okla. 

Kluwin, John A., 5346 N. Santa Monica Blvd., Mil- 
waukee 17, Wis. 

Knapp, Mr. and Mrs. Frank J. (Inez) , 20 Huntley 
Dr., Houston 23, Texas 

Knepper, Mr. and Mrs. William E. (Lucille) , son, 
Dick, and daughter, Bonne, 3945 Kioka Ave., 
Columbus 21, Ohio 

Kuhn, Mr. and Mrs. Edward W. (Mattie), 5080 
Raleigh Bartlett Rd., Memphis, Tenn. 


iam, 5 Harry, 1830 N. 69th St., Philadelphia 

, =a 

Lacey, Mr. and Mrs. Robert B. (Belva), 15705 
Rosemont, Detroit 23, Mich. 

Lancaster, Mrs. John (Pat), Dallas, Texas 

Lane, Collis Gundy, 144 Columbus St., Canal Win- 
chester, Ohio 

Lazonby, Mr. and Mrs. J. Lance (Shirley), N.W. 
16th Ave. Extension, Box 123, Gainesville, Fla. 

Leachman, Mr. and Mrs. Neth L., Jr. (Beth) , 5752 
Greenbrier Dr., Dallas 9, Texas 

Lesley, Virginia, Haines City, Fla. 

Levin, Samuel, Ambassador Hotel, Chicago 10, Ill. 

Lindberg, Mr. and Mrs. H. Richard (Jean), R.D. 
No. 1, Keene, N. H. 

Lindsey, Mr. and Mrs. Robert S. (Grace) , daught- 
er, Carol, and son, Bruce, 212 Normandy Rd., 
Little Rock, Ark. 

Lloyd, Mr. and Mrs. L. Duncan (Olivia) , 537 Jack- 
son Ave., Glencoe, Il. 

Long, Rowland H., 11 High St., Monson, Mass. 

Loomis, Mr. and Mrs. John A. (Isabelle), 15258 
LaCalma Dr., Whittier, Calif. 

Lord, Mr. and Mrs. C. I. (Gregg), 1010 River Rd., 
Trenton 8, N. J. 

Lucas, Mr. and Mrs. Wilder (Ruth), 7050 West- 
moreland Dr., University City 5, Mo. 

Luce, Robert T., 2202 E. 70th Pl., Chicago 49, Ill. 

Lusby, Mr. and Mrs. R. Newell Eileen), 528 
Grandview Ave., Suffern, N. Y. 

Lyon, Ellen, Tallahassee, Fla. 


Mack, Mr. and Mrs. H. Pitts (Mary Louise), and 
daughters, Virginia and Patricia, 869 Rosecrans 
St., San Diego 6, Calif. 

Manier, Mr. and Mrs. Miller (Ada), 913 E. Clayton, 
Nashville 4, Tenn. 

Manion, Clarence E., South Bend, Ind. 

Marion, Mr. and Mrs. W. Francis (Elizabeth) , 144 
Fernwood Lane, Greenville, S. C. 

Marsalek, Mr. and Mrs. G. W. (Clara), 350 N. 
Woodlawn, Kirkwood 22, Mo. 
Marshall, Mr. and Mrs. Edmund A. (Mahrea), 
2107 Wiltshire Blvd., Huntingdon, W. Va. 
Martin, Mr. and Mrs. John B. (Esther), and 
daughters, Patty and Sandy, 9130 Green Tree 
Rd., Philadelphia 18, Pa. 

Martin, Mr. and Mrs. Mark (Marion) , 3525 Went- 
wood, Dallas 25, Texas 

Mason, Mr. and Mrs. James W. (Nell) , 307 Prince 
St., Laurinburg, N. C. 

Master, Mr. and Mrs. Richard C. (Vera), 2418 
Indian Hills Dr., Okemos, Mich. 

Matthews, Mr. and Mrs. John R., Jr. (Caroline), 
110 S. Haardt Dr., Montgomery, Ala. 

May, — G., Jr., 1005 Grove Ave., Richmond, Va. 

May, Mr. and Mrs. Philip S. (Lillian) , 12948 Brady 
Rd., Mandarin, Fla. 

Mayne, Mr. and Mrs. Wiley E. (Betty) , 2728 Jack- 
son St., Sioux City, Iowa 

Merrell, Mr. and Mrs. Herman S. (Charlotte) , and 
niece, Charlotte O’Donnell, 1424 Lafayette 
Ave. Rocky Mount, N. C. 


October, 1958 


Merrick, Mr. and Mrs. Ivan V. (Edna), 5304 W. 
80th, Kansas City 15, Mo. 

Micklethwaite, Mr. and Mrs. H. J. (Jet), 
St., Portsmouth, Ohio 

Miley, Mr. and Mrs. Mortimer B. 
Beverly Rd., St. Paul 4, Minn. 

Miller, G. Kenneth, 8111 Larcom Lane, Richmond, 


1830 28th 
(Beatrice) , 2507 


Va. 

Miller, Mr. and Mrs. H. Ellsworth (Helen), and 
daughter, Elsie, 412 Northway, Baltimore 18, 
Md. 

Miller, Mr. and Mrs. Orrin (Margaret Alice) , 3724 
Potomac, Dallas, Texas 

Miller, Mr. and Mrs. Richard L. (Terry), 3800 
Overdale Dr., Columbus 21, Ohio 

Mitchell, George L., R. R. No. 3, London, Canada 

Mock, Mr. and Mrs. Fred M. (Berenice), 1906 
Huntington, Oklahoma City, Okla. 

Moelmann, Mr. and Mrs. John M. (Harriet), 744 
Keystone Ave., River Forest, Ill. 

Montgomery, Mr. and Mrs. Richard B. (Ella) , 265 
Audubon Blvd., New Orleans 25, La. 

Moody, Mr. and Mrs. Denman (Ted), 2122 Chil- 
ton, Houston, Texas 

Moore, Mr. and Mrs. Alvin O. (Annie Kate), 101 
Eastview St., Lookout Mountain, Tenn. 

Moore, Samuel J., > , Richmond, Va. 

Mordaunt, Mr. and Mrs. John H. (Dorothy), 6117 
Abbott Ave. So., Minneapolis 10, Minn. 

Morgan, Mr. and Mrs. he Jr. (Blair), 1 
Kent Rd., Scarsdale, N. 

Morris, Mr. and Mrs. Sandy w. (Camille) , 5326 
Mandell St., Houston, Texas 

Morris, R. Crawford, 2879 Concord Rd., Cleveland 
24, Ohio 

Morris, Mr. and Mrs. Stanley C. (Leota) , 508 Lin- 
den Rd., Charleston, W. Va. 

Morris, Mr. and Mrs. Victor Lee (Alyce Lou), 
Houston, Texas 

Morrison, Mr. and Mrs. George M. (Louise) , Glen- 
wood Gardens, RF3C, Yonkers, N. Y. 

Moss, Mr. and Mrs. Sidney A. (May) , 435 S. Ross- 
more Ave., Los Angeles 5, Calif. 
Muse, Mr. and Mrs. Leonard G. (Page), 

Va. 

McBride, Mr. and Mrs. J. omnes (Gene), 316 
Breading Ave., Pittsburgh 2, 

McCord, Sidney P., Jr., and Aw John, 441 Collings 
Ave., Collingswood 7 

McDonald, Mr. and Mrs. Ww "Percy (Lily May), 
1233 Peabody Ave., Memphis, Tenn. 

McDonald, Mr. and Mrs. W. Percy, Jr (Mary Jo) 
1233 Peabody Ave., Memphis, Tenn. 

McEachron, Mr. and Mrs. John A., Jr. (Janet), 
4614 Edina Blvd., Minneapolis, Minn. 

McGee, Mr. and Mrs. White, Jr. (Harriet), 326 S. 
Burnside, Los Angeles 36, Calif. 

McGough, Mr. and Mrs. Paul J. (Alice), and 
daughter, — 5121 Irving Ave., So., Min- 
neapolis 19, Minn. 

McGugin, Dan E., Jr., 415 W. Tyne Dr,, Nash- 
ville 5, Tenn. 

McKay, Mr. and Mrs. John G., Jr. (Betty Jean), 
1300 Blue Rd., Coral Gables, Fla. 

McKenzie, Mr. and Mrs. Robert S. (Evelyn), 418 
W. 63rd St., Kansas City, Mo. 

McKesson, Mr. and Mrs. Theodore G. (Ruth), 9 
E. Country Club Dr., Phoenix, Ariz. 

McNamara, Mr. and Mrs. J. Paul (Mary), 2130 
Cheshire Rd., Columbus, Ohio 

McNeal, Mr. and Mrs. Harley J. (Virginia) , 26828 
Lake Rd., Bay Village, Ohio 

McPharlin, Mr. and Mrs. Eldon V. (Margaret), 
3529 Wrightwood Ct., North Hollywood, Calif. 


Fincastle, 
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Neely, Mr. and Mrs. Edgar A., Jr. 
The Prado, N. E., Atlanta 9, Ga. 

Nelson, Mr. and Mrs. P. H. (Elizabeth) , 306 South- 
wood Dr., Columbia, S. C. 


(Claire) , 267 


Nelson, Mr. and Mrs. Robert M. (Marjorie) , 1633 
Central, Memphis, Tenn. 
Nickerson, Mr. and Mrs. Palmer R. (Eleanor), 


7308 Yorktowne Dr,, Baltimore 4, Md. 
Nigh, Warren, 3306 Winnett Rd., Chevy Chase 15, 
Md 


Noll, Robert M., 613 Third St., Marietta, Ohio 

Noone, Mr. and Mrs. Charles A. (Jessie), 209 
Hooker Rd., Lookout Mountain, Tenn. 

Norman, Mr. and Mrs. Robert D. (Joan) , 435 De- 
von Dr., Birmingham 9, Ala. 

Norvell, Mr. and Mrs. J. Woodrow (Belle), 6 N. 
Century, Memphis, Tenn. 


O’Bryan, Mr. and Mrs. W. M. 
daughter, Donna, 707 N. 
Lauderdale, Fla. 

O’Connor, Mr. and Mrs. Dennis L. (Annette) , 26 
Gedney Esplanade, White Plains, N. Y. 

Odom, H. Talbot, 111 E. Monroe, Greenwood, 


(Jeane), and 
E. 26th Ave., Fort 


Miss. 
O'Farrell, Mr. and Mrs. William T. 
Quarrier St., Charleston, W. Va. 
O’Kelley, Mr. and Mrs. A. Frank (Louise) , 851 
Circle Dr., Tallahassee, Fla. 
Orlando, Mr. and Mrs. Samuel P. 
land Way, Haddonfield, N. 
Ottman, James H., 628 W. 70th St., 
Mo. 


(Sarah) , 2009 


(Elsie) , 111 Up- 


Kansas City, 


Packard, a C., 2029 W. 42nd P1., 
62, 

Paine, Ma ro Mrs. James C. (Ruth), 127 Mira- 
mar Way, West Palm Beach, Fila. 

Parker, Mr. and Mrs. Harry D. (Bess) , 
brook Dr., Beverly Hills, Calif. 

Patrono, Mr. and Mrs. Francis H. (Laura), R. D. 
No. 2, Monongahela Rd., Washington, Pa. 

Peckinpaugh, Mr. and Mrs. Charles W., Jr. (Che- 
rie) , 2905 Meadowwood Dr., Toledo 6, Ohio 

Perabo, Mr. and Mrs. Fred W. (Victoria) , Roberts 
& Valley View Rds., Plainfield, N. J. 

Peterson, Mr. and Mrs. Abe R. (Elizabeth), 227 
Raleigh Rd., Kenilworth, Ill. 

Peterson, Mr. and Mrs. Herbert W. (Agnes) , 
Shades Crest Rd., Birmingham 9, Ala. 
Peterson, Mr. and Mrs. Ira C, Jr. (Martha), son, 
Curtis, and daughters, Barbara and Susan, 6021 

Idlewood Dr., Minneapolis 24, Minn. 

Phelan, Mr. and Mrs. Roderick G. (Eleanor), 641 
Spadina Rd., Toronto, Canada 

Phelan, Thomas N., 300 Russell Hill Rd., Toronto, 
Canada 

Phillips, Mr. and Mrs. R. Pearce (Eliza) , Natchez 
Rd., Brookhaven, Miss. 

Phillips, Mr. and Mrs. Thomas M. (Edna), 3818 
Wickersham Dr., Houston, Texas 

Pledger, Mr. and Mrs. Charles E., Jr. (Beryle) , “1 
dauhters, Lee and om. 5175 Tilden St., N 
W., Washington 16, D. 

Plunkett, Mr. and Mrs. ieee E. (Anne), 4200 
Kensington, Detroit 24, Mich. 

Porteous, Mr. and Mrs. William A., Jr. (Lois), 
son, William, III, and daughter, Anne, 5250 
St. Charles Ave., New Orleans, La. 

Porth, Alfred M., 1203 Northview Rd., Baltimore 
18, Md. 

Power, Mr. and Mrs. John F. (Gloria) , 
castle, Westchester, Ill. 


Los Angeles 


10122 Sun- 


2413 


1813 New- 
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Powers, Mr. and Mrs. Samuel J., Jr., (Marion), 
1042 N. E. 95th St., Miami 38, Fla. 


Prendergast, Mr. and Mrs. J. Gilbert (Helen), 608 
Edgevale Rd., Baltimore 10, Md. 

Prewitt, Mr. and Mrs. Thomas R. (Mary Louise) , 
48 N. Prescott, Memphis, Tenn. 

Priest, Mr. and Mrs. Benjamin B. (Constance) , 
and daughters, Laury and Gretchen, 2 Indian- 
head Circle, Marblehead, Macs. 

Py, Mr. and Mrs. John R. (Miriam), 212 44th 
St., Sandusky, Ohio 


Rankin, James K., and daughter, Susannah, 111 
Brighton Rd., N. E., Atlanta 9, Ga. 

Raub, Mr. and Mrs. Edward B., Jr. (Madeline) , 
and granddaughter, Madelyn Creedon, 5361 
Washington Blvd., Indianapolis 8, Ind. 


Reath, Mr. and Mrs. Henry T. (Elinor), 7708 
Navajo St., Philadelphia 18, Pa. 
Reed, Mr. and Mrs. Peter (Josephine), and 


daughter, Sally, 3008 Fontenay Rd., Shaker 
Heights 20, Ohio 

Reed, Mr. and Mrs. Warren G. (Helen Clare) , and 
daughters, Dorothy, Barbara and Katherine, 
20 Manitoba Rd., Waban 68, Mass. 

Reese, Mr. and Mrs. W. Ford (Beverly), 5830 Pitt 
St., New Orleans, La. 

Regnier, Mr. and Mrs. J. Ronald (Kathleen), 50 
Colony Rd., West Hartford, Conn.' 
Reynolds, Mr. and Mrs. Hugh E. (Mae), 
N. Illinois St., Indianapolis, Ind. 
Rhodes, Mr. and Mrs. Howard W., Jr. 

4017 Longfellow St., Lynchburg, Va. 

Ris, Mr. and Mrs. William K. (Patty), 2058 Ivan- 
hoe St., Denver 7, Colo. 

Rives, Mr. and Mrs. Al B. (Hester), 3415 Pine 
Ridge Rd., Birmingham 9, Ala. 

Robinette, Mr. and Mrs. Ivan (Dorothy), 705 W. 
Windsor Ave., Phoenix, Ariz. 

Robinson, Mr. and Mrs. Hamilton A. (Mary), and 
sons, Gary and Bruce, 160 Mohawk Dr., Pitts- 
burgh 28, Pa. 

Rogers, Remington, 1808 E. 16th Pl., Tulsa, Okla. 

Rogoski, Mr. and Mrs. Alexis J. (Loretta), 2135 
Peck St., Muskegon Heights, Mich. 

Rollins, Mr. and Mrs. H. Beale (Mary), 611 Wi- 
nans Way, Baltimore 29, Md. 

Rosenberger, Mr. and Mrs. William, Jr. (Mary), 
2941 Rivermount Ave., Lynchburg, Va. 
Ross, Mr. and Mrs. Robert L. (June), 2070 Lex- 
ington Ave., Mansfield, Ohio 
Rowe, Mr. and Mrs. Royce G. (Marie) , 

land Ave., Wilmette, III. 

Royster, Mr. and Mrs. John H. (Helen), and 
daughter, Nancy, 4831 Grand View Dr., Peoria, 
Ill. 


6466 
(Ruth) , 


1356 Ash- 


Rudolph, Mr. and Mrs. Harold W. (Phyllis) , and 
daughter, Stella, Rosebrook Rd., New Canaan, 
Conn. 

Ryan, Mr. and Mrs. Charles F. (Mary), 55 Eng- 
rem Ave., Rutland, Vt. 

Ryan, Lewis C., South Gate Rd., Fayetteville, N. Y. 


Sadler, Mr. and Mrs. William H., Jr. (Rose), 3914 
Montevallo Rd., Birmingham 9, Ala. 

Sanders, Mr. and Mrs. Wilson (Helen) , 1860 Faw- 
sett Rd., Winter Park, Fla. 

Sands, Mr. and Mrs. Alexander H., Jr. 
6105 Wesley Rd., Richmond, Va. 
Schell, Mr. and Mrs. Walter O. (Bibian), 232 S. 

Windsor Blvd., Los Angeles 4, Calif. 
Schlotthauer, Mr. and Mrs. George McD. 


(Edith) , 


(Betty) , 


daughter, Tane. and son, George, Jr., 1177 Far- 
well Dr., Madison 3, Wis. 
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Schneider, Philip J., 506 E. Fourth St., Cincinnati 
2, Ohio 

Scholtka, Marion E., Milwaukee, Wis. 

Schrader, Mr. and Mrs. William H. 


1449 N. Astor St., Chicago 10, Ill. 


(Gertrude) , 
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